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qe 
This—the crowning work on corporations—is a complete encyclopedia, ade- 
quately treating the entire field of corporations. ' 


The modern tendency to organize all business enterprises into corporations 
makes this Encyclopedia a positive necessity to every lawyer. The limits to textbook 
treatment of this subject have been reached and the only solution is an encyclopedia. 

The Corporation Cyclopedia is the most exhaustive as well as the most practical 
reference work on the subject, surpassing in completeness anything heretofore at- 
tempted. - ’ 

The Corporation Cyclopedia gives all the law on the subject from every angle, 
AND NO OTHER WORK NEED BE CONSULTED. 


In editorial excellence it stands without a peer in its field and in its preparation 
no expense has been spared to make it perfect, useful and as eminently practical as 
is possible. 

It is a veritable “STOREHOUSE” of corporate knowledge, of such usefulness 
that a “CORPORATION PRACTICE” can be built up on this work alone. 


Eight Large, Handsome Volumes, Over 10,000 Pages $60.00 Delivered 
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Se LEAS 
The First Six Months’ Progress of the Great War 


When the Congress met in extraordinary session at the call of the 
President on the 2d of April last, we were utterly unprepared for war. 
We had an Army of a little more than 100,000 enlisted men, and 163,- 
000 in the National Guard. Our Navy was scantily manned with 77,000 
men. We had a few submarines, but none of the latest formidable 
type. The whole equipment of the United States Army in aeroplanes 
was less than 200, all of small horse power, useful as training machines, 
but not one with sufficient power or of suitable construction to be used 
2s a battle plane on the fields of Europe. ° 

Remember, it is but a little more than six months ago that America 
‘was first aroused from a sleep of peace of a half century duration. To- 
day the President, the Congress, the various departments, and the great 
boards and commissions which were organized for war purposes are all 
working harmonipusly and to the one great end of American success 
in war. 

An official statement made on September 6, 1917, showed thet on 
that date the total armed strength of the Army and Navy was 1,074,146 
men, of which 819,881 were of the Army and 254,265 of the Navy. 
All of these are volunteers, and since the war was declared 1,300,000 
have volunteered their services in one form or another. The selective 
draft has added 675,000 men, who are now assembling at the training 
camps, giving a total membership of our Army and Navy of 1,750,000 
gallant and loyal American soldiers and sailors. This is an achieve- 
ment of six memorable months that may well be gratifying to every 
American citizen. : 

The assembling and the arming and equipping of this army has been 
another vast task. Sixteen cantonments, practically each a city, capable 
of housing 40,000 men, in different parts of the United States, with 
streets, drilling and parade grounds, water and sewer systems, and all 
necessary conveniences, have been laid out and constructed, after 
searching up and leasing or purchasing the grounds, which in some 
cases cover 15 square miles. 

or the purpose of meeting the destruction of German submarines, 
the long-neglected art of shipbuilding in the United States has been 
revived, and hundreds of steel and wooden ships have been contracted 
for and are in course of construction at old and new shipyards along 
the Atlantic and Pacific coasts. Soon the American flag will be floating 
over the decks of American merchant ships sailing the seas of the world, 
from which it has long been absent. 

Leaving the sea for the realms of the air, we are now constructing 
hundreds of air planes for battle use, of types equal to the best in the 
world. As our construction is all new, we hope to have them of a bet- 
ter average than those of any other nation. . . . 

The unanimity of the desire to serve our country in its need is one of 
the most cheering developments of the time, and one of the compen- 
sations, if there can be any compensation, in the great tragedy. ,One 
million three hundred thousand American men have‘ offered their serv- 
ices to the country in one way and another. More than a million of 
these have volunteered the service of their bodies as soldiers in our 
Army and sailors in our Navy, as a bulwark of defense to their coun- 
try. The others have offered their ‘services in such ways as they con- 
sidered themselves best qualified to act. Millions of others have changed 
their mode of life or increased their activities in order to contribute 
in some way to the general welfare. . . . 

This desire for service has extended through all occupations and to 
all ranks of society. The men of greatest ability in all lines of indus- 
try—railways, vast business and manufacturing enterprises, the law, 
banking, mining, education, and all the other great occupations—have 
furnished their quota to the national needs bv volunteering of service.— 
Remarks of Hon. Henry Z. Osborne in the House of Representatives. 
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Emergency Government Contracts 


BY GEORGE R. SHIELDS 
of the Court of Claims Bar, Washington, D. C. 


WAR-TIME situ- 

4 ation, so little 

sought or expected 

that practically all 

preparations there- 

for in the way of 

purchase of sup- 

plies and equip- 

ment are being 

made after a state 

of war had been 

declared, is resulting in the making of 

many hundreds of informal and unusual 

contracts by the government of the Unit- 

ed States. Even in normal times and 

under everyday conditions, government 

contracts as compared with contracts be- 

tween private individuals give rise to 

more than a wonted proportion of ques- 

tions, claims, disputes, and suits; and it 

is to be expected that contracts hastily 

made under stress of urgent necessity 

and without much regard for the tech- 

nicalities, will result in a more or less 

multiplied lot of ‘controversies. A brief 

discussion, therefore, of some of the lim- 

itations and restrictions which pertain 

to the making of contracts by and with 

the government will perhaps be not inap- 
propriate at this time. 

Preliminary to such a discussion, how- 
ever, and as a necessary incident there- 
of, some observations are in order as to 
the scope of the government’s powers 
with respect to the making of contracts 
generally. 

Incident to its general right of sover- 


eignty, the United States government has 
the right within the sphere of its consti- 
tutional powers, and through the instru- 
mentality of the proper agency, to enter 
into such contracts not prohibited by law 
as are appropriate to the exercise of those 
powers (Van Brocklin v. Tennessee (Van 
Brocklin v. Anderson) 117 U. S. 151, 
154, 29 L. ed. 845, 846, 6 Sup. Ct. Rep. 
670; United States ‘v. Hodson, 10 Wall. 
395, 19 L. ed. 937; United States v. Tin- 
gey, 5 Pet. 115, 128, 8 L. ed. 66, 71. For 
the purpose and within the scope men- 
tioned, it is not necessary that such con- 
tracts be authorized in terms by pre-ex- 
isting law (Jessup v. United States, 106 
U. S. 147, 152, 27 L. ed. 85, 86, 1 Sup. 
Ct. Rep. 74). 

When the government for a proper 
and nonprohibited purpose, and through 
a proper officer, does enter into contract 
relations with a private individual or con- 
cern, its rights and its liabilities are to be 
measured by the terms of the contract 
made, and are no different from what 
would control any private individual un- 
der like circumstances (United States v. 
Bostwick, 94 U. S. 53, 66, 24 L. ed. 65, 
66; Lyons v. United States, 30 Ct. Cl. 
353). Government contracts are subject 
to the same rules of interpretation and 
construction as other contracts, and their 


‘validity, except for statutory requisites 


presently to be noted, is to be determined 
exactly as that of other contracts. All 
obligations which would be implied 
against private persons under like cir- 
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cumstances will be implied against the 
government (Bostwick v. United States, 
supra; Smoot’s Case, 15 Wall. 36, 45, 21 
L. ed. 107, 109). 

Government contracts, therefore, ex- 
actly as in the case of other contracts, 
must, to be binding and effective, be the 
result of an agree- 
ment between com- 
petent parties, 
founded upon a 
proper considera- 
tion to do or not to 
do a particular 
thing not impos- 
sible of perform- 
ance or prohibited 
by law. In the 
famous Dartmouth 
College Case 
(Dartmouth Col- 
lege v. Woodward, 
4 Wheat. 518, 656, 
4 L. ed. 629, 664) 
it was said that a 
contract “may be 
defined to be a 
transaction be- 
tween two or more 
persons in which 
each party comes 
under an obligation 
to the other, and 
each reciprocally 
acquires a right to 
what is promised 
by the other.” In 
the case of Sturges v. Crowninshield, 
4 Wheat. 122, 4 L. ed. 529, Chief Justice 
Marshall more tersely defined a contract 
as being “an agreement in which a party 
undertakes to do or not to do a particu- 
lar thing.” 

For the purposes here in view it is un- 
necessary to discuss or define separately 
the essential elements of a binding con- 
tract. Under what circumstances and for 
what purposes the government is to be re- 
garded as competent to contract will here- 
after be considered, but for a general dis- 


cussion of the requisites and elements of 


a contract, 7. e., competent parties, mu- 
tuality, consideration, and certainty, 
which go to make every contract, refer- 
ence may be made to any standard work 
on conttact law. 


GEORGE R. SHIELDS, ESQ. 


Case and Comment 


Bearing in mind, then, that through 
proper agencies and for proper purposes 
the government may contract in like 
manner as a private citizen, and that un- 
der contracts properly made, its rights 
and obligations, whether express or im- 
plied, are determinable exactly as would 
be those of a pri- 
vate individual un- 
der the circum- 
stances, it is next 
in order to inquire 
what are “proper 
agencies” through 
which only the 
government may 
contract, and to 
point out some of 
the restrictions im- 
posed by the law 
upon the manner 
and power of such 
agents to contract 
in behalf of the 
government. The 
government, it 
seems almost un- 
necessary to state, 
has a number of 
great departments 
and _ independent 
bureaus or estab- 
lishments, and 
through the proper 
officers of such de- 
partments and bu- 
reaus all the ad- 
ministrative work of the government 
so far as is here in question is done. 
Most of the departments, in turn, have 
their work divided among a number 
of more or less important bureaus, and, 
under regulations of the heads of de- 
partments, most of the contract business 
of the government is done by officers of 
these minor bureaus. Within the scope 
of the duties assigned him by law or reg- 
ulation to perform, and within the limit 
of appropriations made by Congress for 
the objects in connection with which such 
duties are concerned, any officer of the 
government may bind the government by 
contract, but the promise of an officer of 
the United States is not of binding obli- 
gation on the government where no au- 
thority of law existed for the promise 
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(Stansbury v. United States, 8 Wall. 33, 
19 L. ed. 315; see also United States v: 
Barlow, 132 U. S. 271, 33 L. ed. 346, 10 
Sup. Ct. Rep. 77 ; Hume v. United States, 
*132 U. S. 406, 414, 33 L. ed. 393, 396, 10 
Sup. Ct. Rep. 134; and Whiteside v. 
United States, 93 U. S. 247, 257, 23 L. 
ed. 882, 885). 

From what has been said, it will be 
seen that no officer of one department, 
unless specially authorized by law, has 
any authority whatever to contract for 
articles or services for another depart- 
ment, and as a guard against losses or 
injuries arising from the fraud or mis- 
take, rashness or indiscretion of officers 
of the government, the rule is that all 
persons dealing with public officers are 
put on inquiry as to their power and au- 
thority to bind the government. Officers 
of the government are in duty bound to 
act fairly and in perfect good faith as 
between themselves and their principal, 
the government, and any breach of such 
duty in contract matters is a thing for 
which the contractor-beneficiary will be 
charged with knowledge (Hume v. Unit- 
ed States, and Whiteside and Barlow 
Cases, supra). 

But the manner in which even proper 
and otherwise fully authorized agents of 
the government may contract, as well as 
the method to be followed by such agents 
in effecting contract relations, on behalf 
of the government, with its citizens or 
others, are matters that are carefully reg- 
ulated by statute. Section 3709 of the 
Revised Statutes, Comp. Stat. 1916, § 
6832, as amended by the Act of January 
27, 1894 (28 Stat. at L. 33, chap. 22) 
provides as follows: 

All purchases and contracts for supplies or 
services, in any of the departments of the 
government, except for personal services, shall 
be made by advertising a sufficient time pre- 
viously for proposals respecting the same, 
when the public exigencies do not require the 
immediate delivery of the article, or perform- 
ance of the services. When immediate de- 
livery or performance is required by the pub- 
lic exigency, the articles or services required 
may be procured by open purchase or _con- 
tract, at the places and in the manner in 
which such articles are usually bought and 
sold, or such service engaged between individ- 
uals. And the advertisement for such pro- 
posals shall be made by all the Executive De- 
partments, including the Department of La- 
bor, the United States Fish Commission, the 
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Interstate Commerce Commission, the Smith- 
sonian Institution, the Government Printing 

ffice, the Government of the District of Col- 
umbia, and the Superintendent of the State, 
War, and Navy Building, except for paper 
and materials for the use of the Government 
Printing Office, and materials used in the Bu- 
reau of Engraving and Printing, which shall 
continue to be advertised for and purchased 
as now provided by law, on the same days 
and shall each designate 2 o’clock post merid- 
ian of such days for the opening of all such 
proposals in each department and other gov- 
ernment establishment in the city of Wash- 
ington; and the Secretary of the Treasury 
shall designate the day or days in each year 
for the opening of such proposals and give 
due notice thereof to the other departments 
and government establishments. Such pro- 
posals shall be opened in the usual way and 
schedules thereof duly prepared and, together 
with the statement with the proposed action 
of each department and government establish- 
ment thereon, shall be submitted to a board 
consisting of one of the assistant secretaries 
of the Treasury and Interior Departments and 
one of the assistant Postmasters-General who 
shall be designated by the heads of said de- 
partments and the Postmaster General re- 
spectively, at a meeting to be called by the 
official of the Treasury Department who shall 
be chairman thereof, and said board shall 
carefully examine and compare all the pro- 
posals so submitted and recommend the ac- 
ceptance or rejection of any or all of said 
proposals. And if any or all of such pro- 
posals shall be rejected, advertisements for 
proposals shall again be invited and proceed- 
ed with in the same manner. 


That part of said section which was 
added thereto by the Act of January 27, 
1894, commencing with the third sen- 
tence, “and the advertisement for such 
proposals,” etc., was further amended by 
the Act of April 21, 1894 (28 Stat. at L. 
62, chap. 61), by providing that 

The provisions thereof (of § 3709, supra, 
as amended) shall apply only to advertise- 
ments for proposals for fuel, ice, stationery, 
and other miscellaneous supplies to be pur- 
chased in Washington for the use of the 
Executive Departments and other government 
establishments therein named. ; 

Section 4 of the Act of June 17, 1910 
(36 Stat. at L. 531, chap. 297, Comp. 
Stat. 1916, § 6833), still further amends 
the latter part of § 3709 of the Revised 
Statutes, the provisions of this latest act 
on the subject being as follows: 

That hereafter all supplies of fuel, ice, 
stationery and other miscellaneous supplies 
for the Executive Departments and other 


government establishments in Washington, 
when the public exigencies do not require the 
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MAKING RIFLES FOR AMERICA’S FIGHTING MEN. 
1. Grinding the outer edge of the rifle barrels to correct width. 
2. Making rifle barrels accurately straight with vises. 
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immediate delivery of the article, shall be ad- 
vertised and contracted for by the Secretary 
of the Treasury, instead of by the several 
departments and establishments, upon such 
days as he may designate. There shall be a 
general supply committee in lieu of the board 
provided for in § 3709 of the Revised Statutes 
as amended, composed of officers, one from 
each such department, designated by the head 
thereof, the duties of which committee shall 
be to make, under the direction of said Secre- 
tary, an annual schedule of required miscel- 
laneous supplies, eliminating all unnecessary 
grades and varieties, and to aid said Secretary 
in soliciting bids based upon formulas and 
specifications drawn up by such experts in the 
service of the government as the committee 
may see fit to call upon, who shall render 
whatever assistance they may require. The 
committee shall aid said Secretary in securing 
the proper fulfilment of the contracts for such 
supplies, for which purpose the said Secretary 
shall prescribe, and all departments comply 
with, rules providing for such examination 
and tests of the articles received as may be 
necessary for such purpose; in making addi- 
tions to the said schedule; in opening and 
considering the bids and shall perform such 
other similar duties as he may assign to 
them; Provided, That the articles intended 
to be purchased in this manner are those in 
common use by or suitable to the ordinary 
needs of two or more such departments or 
establishments; but the said Secretary shall 
have discretion to amend the annual common 
supply schedule from time to time as to any 
articles that, in his pete, can as well 
be thus purchased. 


What, then, does § 3709 of the Re- 
vised Statutes, Comp. Stat. 1916, § 6832, 
as finally amended, mean, and what lim- 
itations, if any, does said section impose 
upon the manner and means of making 
binding contracts with the government ? 

Shortly after the Act of January 27, 
1894, was ingrafted onto the original 
sections, it was held by the Attorney 
General (21 Ops. Atty. Gen. 59) that the 
original section (the first two sentences) 
applied to purchases anywhere in the 
United States, and that the remainder 
of the section applied only to purchases 
in the city of Washington. That is to 
say, advertisement, except in case of ex- 
igency, was to precede all purchases of 
supplies for the government, the restric- 
tions as to time, etc., for such advertising 
applying only to the departments in 
Washington. The subsequent amend- 
ments have even more clearly evidenced 
such distinctions without in anywise 
changing the original requirement, that 
all contracts except in cases of emergen- 
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cy shall be made as a result of advertise- 
ment (22 Ops. Atty. Gen. 1). 

The object of the statute was to insure 
to the government the advantage of com- 
petition in making contracts for supplies 
(22 Ops. Atty. Gen. 1) and, also, doubt- 
less to minimize the chances for favorit- 
ism being shown in the conduct of the 
government’s business. With regard to 
all supplies that come within its purview, 
the statute is mandatory ; and it has been 
held that, in the absence of any exigency 
of fact or of one determined by the of- 
ficer in charge of a public work, or of 
one that can be judicially inferred, a con- 
tract made without the advertising there- 
by required is void (Schneider v. Unit- 
ed States, 19 Ct.. Cl. 547; United States 
v. Speed, 8 Wall. 77, 19 L. ed. 449). The 
manner of advertising required to be 
done is left to the discretion of the de- 
partment doing the advertising. Any 
method that gives the requisite publicity 
to the government’s invitation for pro- 
posals meets the requirements of the 
statute (15 Ops. Atty. Gen. 226). The 
usual mediums for advertising are news- 
papers, posting of notices in public places, 
or sending circulars to interested dealers. 

Subject to a few minor exceptions that 
will be stated presently, the statute re- 
quires that, except where the supplies 
are so urgently required as not to per- 
mit of the delay incident to advertising, 
all supplies for the use of the govern- 
ment must be purchased after due and 
timely advertisement for bids for fur- 
nishing the same has been had. As the 
law now stands, the Postmaster-General 
is required (§ 96, Act of January 12, 
1895, 28 Stat. at L. 624, chap. 23, and 
Act of June 26, 1906, 34 Stat. at L. 476, 
chap. 3546, Comp. Stat. 1916, § 7392) 
to advertise and contract for all envelops 
required for the use not only of his de- 
partment, but of the others as well (21 
Ops. Atty. Gen. 181); heads of. depart- 
ments are not authorized otherwise to 
procure envelops (13 Comp. Dec. 144, 14 
Comp. Dec. 674) ; the Secretary of the 
Treasury is likewise the advertising and 
contracting officer for all supplies of fuel, 
ice, stationery, and other miscellaneous 
supplies for the use of the Executive De- 
partments and other government estab- 
lishments in Washington (Act of June 
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17, 1910, supra) ; and the Public Printer, 
or Joint Committee on Printing, is 
charged with the duty of advertising and 
contracting for printing supplies for the 
use of the departments. Except as thus 
noted each department does its own ad- 
vertising, and contracts for its own sup- 
plies. 

The exceptions to the general require- 
ment that, in the absence of any exigen- 
cy, all supplies must first be advertised, 
are as follows: 

(1) Section 3709 does not apply to 
purchases by the Department of Agri- 
culture of supplies costing $50 or less 
(Act of March 1, 1899, 30 Stat. at L. 
957, chap. 325, Comp. Stat. 1916, § 
6834). 

(2) The Act of May 1, 1888 (25 
Stat. at L. 112, chap. 212, Comp. Stat. 
1916, § 2279) authorized the purchase 
of technical and scientific supplies for 
the Military Academy “by contract or 
otherwise, as the Secretary of War may 
deem best.” 

(3) Section 3709 does not apply to the 
purchase of any medical supplies and 
medicines (Act of Feb. 27, 1893, 27 Stat. 
at L. 485, chap. 168, Comp. Stat. 1916, 
§ 6850). 

(4) The Act of August 6, 1894 (28 
Stat. at L. 242, chap. 228) authorized 
the purchase of ordnance and ordnance 
stores and supplies “in the open market, 
in the manner common among business 
men” when the amount does not exceed 
$200. 

(5) Section 3721 of the Revised Stat- 
utes, Comp. Stat. 1916, § 6869, authorizes 
the purchase of certain kinds of supplies 
(ordnance, gunpowder, and medicines) 
without advertisement, but as, as to gun- 
powder and ordnance, this section was 
repealed by Act of July 5, 1884 (23 Stat. 
at L. 159, chap. 235). Supplies “which 
it may be necessary to purchase out of the 
United States” for vessels on foreign 
duty are also by this section excepted 
from the requirements of § 3709, supra. 

(6) The Act of March 2, 1907 (34 
Stat. at L. 1193, chap. 2512, Comp. Stat. 
1916, § 6871) authorizes the purchase of 
supplies for all branches of the naval 
Service “in open market in the manner 
common among business men,” when 
their aggregate cost does not exceed 
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$500. This would in proper cases doubt- 
less be construed as authorizing purchase 
without advertising. 

There are possibly other minor excep- 
tions to the requirements of § 3709, but 
enough has been said to show that its re- 
quirements, as to advertising, are of well- 
nigh universal application. Any disburs- 
ing officer of the government who pays 
for supplies that have been purchased 
without previous advertisement for pro- 
posals to furnish the same runs a long 
risk of having to make the expenditure 
from his own pocket, instead of from 
the government till, unless the supplies 
are of a kind excepted from the purview 
of the statute requiring such advertise- 
ment, or unless their purchase was under 
such public exigencies as excused ad- 
vertisement. By General Order of April 
28, 1917, the Secretary of War has de- 
clared that “an emergency exists,” and 
that, by reason thereof, contracts “for 
the supply of the War Department and 
the supply and equipment of the Army, 
and for fortifications and other works of 
defense, may be made without resort to 
advertising for bids.” Most of the cur- 
rent “emergency” contracts are being 
made by virtue of this order, or under 
similar orders of heads of other depart- 
ments. Doubtless an emergency does 
exist in many cases, but whether the or- 
der of the Secretary of War or other 
head of a department can be construed 
as authorizing the making of emergency 
contracts where there was in fact no such 
urgency or need as to justify the same 
is a matter of some doubt. 

It remains to consider what circum- 
stances it will require to constitute a 
“public exigency” within the meaning of 
the statute, 7. e¢., to justify the open- 
market purchase of supplies, the pur- 
chase of which is otherwise authorized 
to be made only after advertising for pro- 
posals. “When the public exigencies do 
not require the immediate delivery of the 
articles, or performance of the service,” 
they must, if not within the exceptions 
heretofore stated, be purchased or con- 
tracted for only after the advertisement 
required by law. Clearly the “exigency” 
that will justify any departure front the 
usual and prescribed course is one of 
time, and it has been often so held (2 
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Ops. Atty. Gen. 257; 4 Ops. Atty. Gen. 
475; 10 Ops. Atty. Gen. 28; 15 Ops. 
Atty. Gen. 253). The articles or services 
must be so imminently and urgently re- 
quired as not to permit of the delay in- 
cident to advertising therefor, and such 
requirement must not be the result of 
neglect on the part of the purchasing of- 
ficer in foreseeing a necessity that- was 
sure to arrive. As said by the Comptrol- 
ler of the Treasury in a decision that is 
in point (18 Comp. Dec. 558, 560), “‘self- 
made exigencies for the mere purpose 
of going into the open market will not be 
recognized as genuine exigencies ;” and 
it has always been the rule that the exi- 
gencies must be such, in fact, as might 
not have been avoided by reasonable 
foresight on the part of the responsible 
officers of the government (21 Comp. 
Dec. 39). 

Also, when contracts for specified 
kinds or quantities of supplies have, as 
a result of advertisements, been made by 
proper officers of the government, it is 
the duty of all departments of the gov- 
ernment for whose benefit such contracts 
were made to procure needed supplies 
of that kind from the regular contractor ; 
and their procurement elsewhere or oth- 
erwise, except in case of real emergency, 
is not authorized (1 Comp. Dec. 343; 3 
Comp. Dec. 470; 18 Comp. Dec. 558). 

The Act of June 17, 1910, supra, op- 
erated to take away from the several de- 
partments and establishments of the 
government all powers, except in emer- 
gencies, to contract for certain classes of 
supplies, and to devolve such duty upon 
the Secretary of the Treasury. Where, 
in pursuance of said law, the Secretary 
of the Treasury has advertised and con- 
tracted for a class or kind of supplies 
covered by said act, it is the duty of all 
purchasing officers of such departments 
and establishments in Washington to 
procure such supplies from the regular 
contractor, and not otherwise (18 Comp. 
Dec. 642, 751, 765, 900; 19 Comp. Dec. 
238, 547, 617, 729). Private persons, no 
less than public officers, are charged with 
knowledge of the requirements of this 
law, and they furnish materials in vio- 
lation of its terms at their own risk (18 
Comp. Dec. 900, 902; 19 Comp. Dec. 
238). This act applies, however, only 
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to the purchase of supplies for the use 
of the departments and other govern- 
ment establishments in Washington, and 
does not affect or regulate the method of 
purchase for outside or field services of 
the government (19 Comp. Dec. 834; 20 
Comp. Dec. 42, 188, 578). A careful 
reading of the several Comptroller’s de- 
cisions above cited will be found profit- 
able and instructive to any officer or 
contractor having to do with the procure- 
ment or furnishing of supplies for the 
use of the departments in Washington. 

Bids submitted in response to adver- 
tisement may be withdrawn at any time 
before time fixed by the advertisement 
for the opening thereof (Scott v. United 
States, 44 Ct. Cl. 524). No bids may be 
withdrawn after the opening of bids 
pending action thereon by the govern- 
ment, and the government has a reason- 
able time in which to consider the bids 
before making award (Ibid). But see 
Moffett, H. & C. Co. v. Rochester, 178 
U. S. 373, 44 L. ed. 1108, 20 Sup. Ct. 
Rep. 957. If no time is fixed in the ad- 
vertisement for the opening of bids, the 
bidder may withdraw his proposal at any 
time before receiving notice of award 
(21 Comp. Dec. 523; 21 Ops. Atty. Gen. 
56). 

In this connection, § 3710 of the Re- 
vised Statutes, Comp. Stat. 1916, § 6837, 
requires that 

Whenever proposals for supplies have been 
solicited, the parties responding to such so- 
licitation shall be duly notified of the time and 
place of opening the bids, and be permitted to 
be present either in person or by attorney and 
a record of each bid shall then and there be 
made. 

This provision would seem to require 
no comment or ¢xplanation. It is but 
added proof that the preceding section is 
designed to protect the interests of the 
government by securing the fair and 
honest competition of all who care to 
compete in securing a share of its busi- 
ness; and this section gives the corre- 
sponding assurance to all who do thus 
compete, that these bids will be fairly 
and openly considered. 

So much for formalities preliminary 
to the making of a contract. It is next 
to be noted that certain kinds of con- 
tracts are required by law to be evi- 
denced in a particular way. 
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Section 3744 of the Revised Statutes 
Comp. Stat. 1916, § 6895, provides as 
follows: 


It shall be the duty of the Secretary of 
War, of the Secretary of the Navy, and of 
the Secretary of the Interior, to cause and 
require every contract made by them severally 
on behalf of the government, or by their of- 
ficers under them appointed to make such 
contracts, to be reduced to writing, and 
signed by the contracting parties with their 
names at the end thereof; a copy of which 
shall be filed by the officer making and sign- 
ing the contract in the returns office of the 
Department of the Interior, as soon after 
the contract is made as possible, and within 
thirty days, together with all bids, offers and 
proposals to him made by persons to obtain 
the same, and with a copy of any advertise- 
ment he may have publishéd inviting bids, 
offers or proposals for the same. All the 
copies and papers in relation to each contract 
shall be attached together by a ribbon and 
seal, and marked by numbers in regular order, 
according to the number of papers composing 
the whole return. 


This statute, by its own terms, applies 
only to contracts made by or under the 
Secretary of War, the Secretary of the 
Navy, and the Secretary of the Interior. 
It has no application to contracts of any 
other department or establishment of the 
government. 

When applicable it is, however, as be- 
tween the government and its contrac- 
tor, a statute of frauds. It does not pro- 
hibit the making of contracts, but it does 
regulate most effectually the manner or 
mode of making them (Lindsley’s Case, 
4 Ct. Cl. 360; Danelds’s Case, 5 Ct. Cl. 
68). Said section is mandatory, and ‘in 
effect prohibits and renders unlawful 
any other mode of making the contract 
than as therein prescribed (Clark v. 
See States, 95 U. S. 539, 24 L. ed. 

18). 

And it is mandatory not alone upon 
the officers of the government, but also 
upon all who would contract with the 
government through such officers (Dan- 
olds’s Case, supra) ; and it has been held 
by no less authority than the Supreme 
Court of the United States (Clark .v. 
United States, 95 U. S. 539, 542, 24 L. 
ed. 518, 519) that 


Perhaps the primary object of the statute 
was to impose a restraint upon the officers 
themselves, and prevent them from making 
reckless engagements for the government; 


Case and Comment 


but the considerations referred to make it 
manifest that there is no class of cases in 
which a statute for preventing frauds and 
perjuries is more needed than in this. And 
we think that the statute in question was in- 
tended to operate as such. It makes it un- 
lawful for contracting officers to make con- 
tracts in any other way than by writing signed 
by the parties. This is equivalent to prohibit- 
ing any other mode of making contracts. 
Every man is supposed to know the law. A 
party who makes a contract with an officer 
without having it reduced to writing is know- 
ingly accessory to a violation of duty on his 
part. Such a party aids in the violation of 
law. We are of opinion, therefore, that the 
contract itself is affected, and must conform 
to the requirements of the statute until it 
passes from the observation and control of 
the party who enters into it. After that, if 
the officer fails to follow the further direc- 
tion of the act with regard to affixing his af- 
fidavit and returning a copy of the contract 
to the proper office, the party is not responsi- 
ble for the neglect. 


Section 3744 has been often construed 
by the courts. Its scope, operation, and 
effect are well illustrated in certain lead- 
ing Supreme Court cases as follows: 

In Clark v. United States, supra, the 
claimant made a verbal agreement with 
an officer of the Quartermaster Depart- 
ment whereby he agreed to allow said 
department to take charge of and use a 
steamer belonging to him, at a price of 
$150 per day, with the understanding 
that, after a trial trip, a formal written 
contract could be made which would evi- 
dence the agreement as to time, terms, 
etc. It was also orally agreed that, if the 
vessel were lost on the trial trip, the gov- 
ernment would pay therefor whatever 
three disinterested men should estimate 
her value to be. 

Under this verbal arrangement, the 
quartermaster took charge of the vessel, 
placed a crew thereon, and started her 
on the trial trip. On the eighth day of 
the trip the vessel was wrecked and lost. 
Three disinterested persons satisfactory 
to all parties thereupon appraised the 
vessel as having been worth $60,000, but 
the quartermaster and other officers of 
the government declined to pay either 
that sum or $1,200, the agreed charter 
price of the vessel for the eight days it 
was in service before being lost, and suit 
was brought for both. 

In affirming the court of claims’ dis- 
allowance of claim for the value of the 
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vessel, the Supreme Court, speaking 
through Mr. Justice Bradley, used the 
language quoted supra, and then added: 


We do not mean to say that where a parol 
contract has been wholly or partially executed 
and performed on one side, the party per- 
forming will not be entitled to recover the 
fair value of his property or services. On the 
contrary, we think that he will be entitled to 
recover such value as upon an implied con- 
tract for a quantum meruit. In the present 
case, the implied contract is such as arises 
upon a simple bailment for hire; and the obli- 
gation of the parties are those which are inci- 
dental to such a bailment. The special con- 
tract being void, the claimant is thrown back 
upon the rights which result from the implied 
contract. This will cast the loss of the vessel 
upon him. A bailee for hire is only responsi- 
ble for ordinary diligence and liable for ordi- 
nary negligence in the case of the property 
bailed. This is not only the common law, but 
the ‘eee law on the subject (citing authori- 
ties). 

As negligence is not attributed to the em- 
ployees of the government in this case, the 
loss of the vessel, as before stated, must fall 
on the owner. 


But as to the claim for $150 per day 
for the time said vessel was in use by 
the government, the court (p. 543) ate 

Of course the claimant is entitled to the 
value of the use of his vessel during the time 
it was in the hands of the government agents, 
which, as shown by the findings, was the 
period of eight days. This value, in the ab- 
sence of any other evidence on the subject, 
may be fairly assumed at what was stipulated 
for in the parol contract. Though not bind- 
ing or conclusive, it may be regarded as ad- 
missible evidence for that purpose. Neither 
party thought fit to adduce any other. 

The stipulation in the case, as appears by 
the findings, was for $150 per day. This 
would make the amount of the claim $1,200. 


For this amount, claimant is entitled to judg- 
ment. 


In the case of the South Boston Iron 
Co. v. United States, 118 U. S. 37, 30 
L. ed. 69, 6 Sup. Ct. Rep. 928, claimant 
had proposed to construct certain boilers 
for vessels of the Navy Department, 
and its offer had been accepted by the 
Secretary of the Navy. A few days 
later, however, and before any formal 
contract had been made, the claimant 
was notified to discontinue all work con- 
tracted for by him with the department, 
and he thereupon filed suit for damages 
for nonperformance of the contract. In 
affirming the action of the court of 
claims in dismissing the claimant’s pe- 


tition, Mr. Chief Justice White, for the 
Supreme Court, (p. 42) said: 


In Clark v. United States, 95 U. S. 539, 
24 L. ed. 518, it was decided that to bind the 
United States, contracts by the Navy Depart- 
ment must be in writing, and signed by the 
contracting parties. . . This was never 
done, and therefore the United States never 
became bound. 


The next, and perhaps most important, 
case in which § 3744 was in issue, is that 
of the St. Louis Hay & Grain Co. v. 
United States, 191 U. S. 159, 48 L. ed. 
130, 24 Sup. Ct. Rep. 47. The material 
facts in this case were as follows: 

During the war with Spain, an Army 
quartermaster advertised for proposals 
for 9,000,000 pounds of hay for use 
mostly in a specified army camp, stating 
that 


The foregoing are estimated quantities 
which will be required, but bids will be ac- 
cepted in whole or in part . . . and awards 
made under accepted bids will provide that 
the quantities awarded may be increased or 
decreased at the option of the United States, 
not exceeding 20 per cent thereof and 
further that if the troops should be wholly, or 
in part withdrawn, the awards shall become 
inoperative to the extent of such reduction. 

Deliveries of the supplies to begin 
within five days from date of award, and 
proceed at daily rates of at least one sixtieth 
of amount, or in such quantities and at such 
times afterwards as may be designated by the 
quartermaster, etc. 


A bargain was effected with claimant 
on these terms, same, however, not be- 
ing reduced to a contract in writing. 

Claimant shipped 4,865,949 pounds of 
hay in accordance with the agreement, 
and was paid therefor at the agreed rate, 
614 cents per hundred weight. Because 
of the removal of troops, the quarter- 


master thereafter refused to receive de- 


liveries at the rate of 460 of the whole 
lot daily, but did require the contractor 
thereafter to deliver large quantities of 
hay as required during the contract 
period, for all of which he was likewise 
paid at the agreed rate. 

In the meantime, the price of hay had 
greatly advanced, however, and toward 
the end of the contract period, the con- 
tractor made a claim for the alleged dam- 
ages, in the way of such increased costs, 
caused him by the government’s failure 
to accept deliveries at the daily rate of 
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Yo of the whole lot. The quartermaster 
approved but did not pay such claim, and 
suit was brought for the amount so 
claimed. It was held (p. 163): 


On the facts stated it is evident that the 
claimant has no case. The invalidity of the 
contract is immaterial after it has been per- 
formed. When a lawful transfer of property 
is executed, it does not matter whether the 
terms of the execution were void or valid 
while executory; the transfer cannot be re- 
voked or the term changed. A promise to 
make a gift does not bind, but a gift cannot 
be taken back, and a transfer in pursuance of 
mutual promises is not made less effectual by 
those promises or by the fact that money was 
received in exchange. The contract may be 
void, as such, but it expresses the terms on 
which the parties respectively paid their 
money and delivered their goods. See Savage 
v. United States, 92 U. S. 382, 23 L. ed. 660. 
The proposition does not need to be argued 
or explained more at length. Of course dif- 
ferent considerations would come in if the 
claimant had been subjected to a motive from 
which it had a right to be free; as, for in- 
stance, by fraud or duress. But there was 
nothing which the law would recognize as 
duress, and the suggestion that it was pecu- 
liarly the duty of the officers of the govern- 
ment to see that the contract was put in 
binding form is very far from making out an 
analogy to fraud. The claimant was bound 
to know the law at its peril. The agent of 
the United States made no representation, and 
the claimant in no way purported to submit 
its judgment to him, if that would have bet- 
tered its case. 


Continuing (p. 164) the court further 
said: 

But it is said that this is not the simple 
case of mutual performance of a void con- 
tract, but that the United States, although 
it has paid the price, has broken the contract 
in respect of time. It may be said that if the 
United States, instead of paying for the hay, 
had set up the invalidity of the contract, the 
claimant could have sued on a quantum vale- 
bat. Clark v. United States, 95 U.:S. 539, 
542, 543, 24 L. ed. 518-520; Bacon v. Parker, 


137 Mass. 310. And it might be argued that - 


the same result would follow if the United 
States, after paying the price, were compelled 
to rely upon the invalidity of the contract in 
answer to a claim for damages for a breach. 
Acceptance of payment by the vender is not 
necessarily a waiver of such a claim. Gar- 
field & P. Coal Co. v. Fitchburg R. Co. 166 
Mass. 119, 123, 44 N. E. 911. But we need not 
consider the suggestion because we agree with 
the court of claims that there was no breach 


— United States v. Andrews, 207 U. 
S. 229, 52 L. ed. 185, 28 Sup. Ct. Rep. 
100, the Supreme Court reaffirms the 
conclusion stated in the earlier cases. 


Case and Comment 


It will, upon a careful consideration of 
the cases thus cited, appear (1) that con- 
tracts made by or under either of the de- 
partments embraced in the statute are 
absolutely invalid unless made strictly as 
required ; (2) that knowledge of such in- 
validity is chargeable alike to each of the 
contracting parties ; (3) that no damages 
can be recovered by either party for the 
breach, by the other, of a contract not in 
writing that is thus required to be in 
writing ; (4) that when a parol contract 
that to be effective should be in writing 
has been partly or fully performed on 
one side, the party so performing is en- 
titled, not by virtue of the invalid con- 
tract but on a quantum meruit or valebat, 
to recover not the stipulated price, but 
the fair value of the services or articles 
so furnished, the agreed price being 
taken only as evidence as to what such 
fair value is; and (5) that when an oth- 
erwise invalid contract has been fully 
performed on both sides, neither party 
will be heard to question the illegality 
of the transaction or the sufficiency of 
the consideration therefor. These prin- 
ciples have not always been clearly un- 
derstood by the accounting officers or by 
the courts, it is true (12 Comp. Dec. 79; 
14 Comp. Dec. 594; 15 Comp. Dec. 65, 
89), but the prevailing interpretation of 
the decisions of the Supreme Court con- 
struing said section appears to be as 
stated (18 Comp. Dec. 849; 20 Comp. 
Dec. 437; Gillespie v. United States, 
47 Ct. Cl. 167, 310). The decision of the 
Supreme Court in United States v. New 
York & P. R. S. S. Co. 239 U. S. 88, 60 
L. ed. 161, 36 Sup. Ct. Rep. 41, appears 
to be authority for the statement, how- 
ever, that § 3744 embodies an altogether 
one-sided requirement. It was there held 
that the United States could recover for 
breach of a Navy contract that was not 
reduced to writing or signed by the con- 
tracting parties. How this opinion is to 
be altogether, if at all, harmonized with 
the earlier decisions, is a matter of some 
doubt. 


The exceptions to the requirements of 
the statute are few and unimportant. 
The Army Appropriation Act of August 
6, 1894 (28 Stat. at L. 242, chap. 228), 
authorizes the purchase of ordnance and 
ordnance stores, in quantities not exceed- 
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ing $200 in cost, “in the manner common 
among business men.” This might be 
construed as authorizing informal con- 
tracts in such cases (1 Comp. Dec. 264, 
302; 5 Comp. Dec. 259). There may be 
one or two other similar exceptions. 
(See Act of March 2, 1907, 34 Stat. at 
L. 1193, chap. 2512, Comp. Stat. 1916, 
§ 6871). Contracts of the Isthmian 
Canal Commission (Panama canal) are 
not within the purview of the statute (18 
Comp. Dec. 814). But for such minor 
exceptions, the law is universal in its ap- 
plication to the contracts of the three de- 
partments mentioned therein. 

Other departments and establishments 
of the government are not subject to any 
such restrictions as those imposed by § 
3744 upon the War, Navy, and Interior 
Departments, and, subject to the general 
rule that agents may not contract beyond 
the scope of this authority, contracts may 
be made by the proper officers of such 
other departments in any manner or 
form that private individuals may con- 
tract. Unless the amount involved is 
large or the undertaking of considerable 
complexity or importance, it is quite cus- 
tomary for the contracts of other depart- 
ments than those affected by § 3744 to 
contract simply by written proposal and 
acceptance. That is to say, bids for fur- 
nishing the services or materials or doing 
the work desired are invited, and the 
lowest and best, not necessarily the low- 
est, of the bids received is accepted in 
writing. In such case, the two writings 
constitute a good and binding contract 
(Garfielde v. United States, 93 U. S. 242, 
23 L. ed. 779; Purcell Envelope Co. v. 
United States, 47 Ct. Cl. 1; 10 Comp. 
Dec. 325; 17 Comp. Dec. 114). 

The same technical rules apply to the 
making of contracts in this manner by 
authorized government officers or agents 
that apply under like circumstances to 
the making of private contracts. Ref- 
erences to some of these rules have been 
made heretofore, but for convenience 
they may here be stated more fully. . 

In the absence of any law to the con- 
trary, one who has submitted a bid may 
withdraw it at any time before the day 
set for opening of bids, or, no such day 
being set, at any time before notice of 
acceptance of bid (21 Ops. Atty. Gen. 
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56; White v. Corlies, 46 N. Y. 467 ; Mar- 
tin v. Hudson, 81 Cal. 42, 22 Pac. 292. 

The bidder may prescribe conditions 
as to the time (Carr v. Duval, 14 Pet. 
77, 10 L. ed. 361), manner (Wilcox v. 
Cline, 70 Mich. 517, 38 N. W. 555), or 
place (Eliason v. Henshaw, 4 Wheat. 
225, 4 L. ed. 556) of acceptance of his 
bid. 

If no time is fixed for the acceptance, 
the offer must, to hold the bidder, be ac- 
cepted within a reasonable time after its 
submission. One cannot hold an offer in 
abeyance until circumstances have al- 
tered the situation existing at the time 
of its making, and then force the bidder 
to comply with his offer. What is to 
be regarded as a reasonable time will de- 
pend upon all the facts and circum- 
stances of the particular case. 

The minds of the parties must, as to 
the essential elements, fully agree or 
meet. Without such meeting of the 
minds, there is, of course, no contract. 

If the bidder, therefore, attaches a 
condition to his offer, as that it must be 
accepted within a given time, at a stated 
place, or in a designated manner, such 
condition must be met, i. e., the offer 
must be accepted within the time, at the 
place, or in the manner specified, other- 
wise there is no contract (Eliason v. 
Henshaw, 4 Wheat. 225, 4 L. ed. 556; 
Longworth v. Mitchell, 26 Ohio St. 
340). 

If the bid has no such conditions at- 
tached, it may be accepted in any reason- 
able time and in the same manner in 
which it is communicated. An accept- 
ance despatched in the same manner in 
which it is communicated, 4. e., by the 
same agency adopted by the bidder in 
submitting his bid, is effective from the 
date it is so sent. A contract exists from 
the moment such acceptance is sent 
(Taylor v. Merchants’ F. Ins. Co. 9 
How. 390, 13 L. ed. 187; Ferrier v. Stor- 
er, 63 Iowa, 484, 50 Am. Rep. 752, 19 
N. W. 288; Stockham v. Stockham, 32 
Md. 196; Brauer v. Shaw, 168 Mass. 
198, 60 Am. St. Rep. 387, 46 N. E. 617; 
Adams v. Lindsell, 1 Barn. & Add. 681, 
106 Eng. Reprint, 250, 19 Revised Rep. 
415, 6 Eng. Rul. Cas. 80), and the bid- 
der, it has been held, is bound even 
though such acceptance never, in fact, 
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reaches him (Haas v. Myers, 111 IIl. 
421, 53 Am. Rep. 634; Washburn v. 
Fletcher, 42 Wis. 152; Trevor v. Wood, 
36 N. Y. 309, 93 Am. Dec. 511). 

If, however, an acceptance 1s sent the 
bidder by any different agency than that 
employed by him in submitting the pro- 
posal, he is not bound until such accept- 
ance actually reaches him, or at all, if the 
acceptance goes astray and is not deliv- 
ered. Lawson, Contr. 2d ed. ] 30. 

Under an advertisement for sealed 
proposals, the bidder has the right to 
modify his bid by telegram or otherwise 
at any time before the opening of bids; 
and the bid as so modified, if accepted 
before withdrawal, will bind the bidder 
(22 Ops. Atty. Gen. 45).’ 

Following advertisement for propos- 
als, bids received in response thereto are 
opened at the same time, generally at an 
hour named in the advertisement. Fair- 
ness to bidders requires that no such bids 
should be opened or considered before 
that hour (21 Ops. Atty. Gen. 56). Such 
is the rule, and it is not customary to re- 
ceive or consider any bid that is received 
after other bids have been opened. This 
latter rule is one susceptible of some 
flexibility, however, and where it is be- 
yond question that a tardy bidder had 
no knowledge of the contents of bids 
theretofore opened, when preparing his 
bid, there is nothing to prevent his bid 
being received though not presented be- 
fore the hour set for the opening of pro- 
posals (21 Ops. Atty. Gen. 546). 

Under proper circumstances, an im- 
plied contract will also as readily arise 
against the government as against any 
private individual. The government, ex- 
actly as with any private individual, can- 
not request and accept services or sup- 
plies without becoming liable for the rea- 
sonable value thereof. It is out of the 
ordinary for government officers to re- 
quest or accept, on behalf of the govern- 
ment, services or supplies without any 
agreement as to the price, and it is gener- 
ally only in rare cases of emergency that 
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such a course is followed; but when 
services or supplies are thus obtained 
that are of a kind and for a purpose that 
the ordinary officers are authorized to 
procure, the government is bound to pay 
therefor just as certainly as if obtained 
= formal contract. 21 Comp. Dec. 
134. 

From the foregoing it will be appar- 
ent that, while the manner of making 
and form of contracts with the United 
States are matters that are pretty well 
regulated by statute, yet there are occa- 
sions when even the government finds 
it impracticable or impossible to adhere 
to the prescribed rules, and at such times 
it contracts much as a private individual 
would do under stress of an urgent need. 
That is what is happening now, only on 
a larger scale perhaps than ever before. 

Out of the multitude of informal and 
hastily effected contracts now being 
made, it is to be expected that not a few 
controversies and disputes will arise, 
many of which will ultimately find their 
way into the courts for settlement. The 
wise contractor will insist that all con- 
troversies are reduced to writing and 
made a matter of public record. Many 
will be called upon to do things in ex- 
cess of what they consider their con- 
tracts require, and they will do as re- 
quired. If proper protest is made, any 
rights which they may have to added 
compensation may be preserved for fu- - 
ture determination. Emergency govern- 
ment contracts even more perhaps than 
emergency private contracts are, to say 
the least, fruitful of a great many ques- 
tions and claims, which in the present 
situation will be charged up as a part 
of the “cost of the war.” 


pet 





The Functions of the Juvenile Court 


BY HERBERT M. BAKER 
Judge of the County Court of Weld County, Colorado 


N OLD darky is said 

A to have defined a court 

as, “a place, sah, whah 

dey dispenses wif jes- 

=m tice.” The functions 

=| of the criminal court 

are, broadly, to ascéer- 

tain the guilt or inno- 

cence of a _ person 

charged with a crime, and to pronounce 
the appropriate sentence in the event he 
is found guilty. Children’s courts, in 
spite of statutes attempting to remove 
them from the classification of criminal 
courts, are still criminal in their nature. 
Laws declaring dogmatically that youth- 
ful delinquents are not to be considered 
criminals, and prescribing forms avoid- 
ing the usual legal terminology in crim- 
inal procedure, have not in fact taken 


from these courts the atmosphere of 
crime and punishment. The reasons for 


this are obvious. The judges are law- 
yers trained in precedent and court prac- 
tice, with the viewpoint of the lawyer. 
Juvenile courts are frequently divisions 
of other courts whose primary functions 
are strictly legal, presided over by judges 
engaged for the most part in work far 
removed from the troubles of childhood. 
Under these circumstances, the tendency 
is almost irresistible to view the juvenile 
case much as a misdemeanor would be 
viewed, to treat the delinquent much as 
a defendant would be treated, and to pro- 
nounce sentence for the same purposes 
and in the same spirit that sentence has 
always been pronounced. 

The history and development of the 
juvenile court largely explain this con- 
dition. The need for a different method 
of handling children was discovered first 
by lawyers. Judges of courts before 
which large numbers of children were 
brought felt the inadequacy of their 
treatment of them, and of the laws re- 
lating to them. Reforms in these mat- 
ters first took place through the medium 


of the court, and the practices, attitude, 
and surroundings of the criminal court, 
to a greater or less extent, still cling. 

It has frequently been declared that 
the purposes of the juvenile courts are 
to prevent, not to punish ; to reform, not 
to chastise. Theoretically this is true, 
but practically it has too frequently been 
forgotten. The truth is that the preven- 
tion of criminal tendencies in the young, 
and the reformation of the juvenile of. 
fender, properly rest on other than legal 
considerations. These are questions 
that concern the psychologist, the path- 
ologist, and the sociologist, rather than 
the lawyer, whose study has confined 
him largely to matters of pleading and 
practice, to laws as they are written, 
rather than as they should be written, to 
practical rules of civil conduct in their 
relations to business, property, and per- 
sonal rights in their political aspects, 
rather than to human character from a 
psychological or sociological standpoint. 
Perhaps, in this respect, lawyers have 
not taken advantage of the wide oppor- 
tunities their profession gives. Person- 
ally, however, I believe that each man 
should stick to his trade, and that a mas- 
tery of law is about all that can be expect- 
ed of the average individual, and more 
than most of us have been able to accom- 
plish. It is not my purpose to criticize 
the lawyer because he is not also a biolo- 
gist. I desire merely to point out that the 
conduct of a juvenile court to the end 
that it may seek the causes of incorrigi- 
bility, ascertain and apply remedies 
therefor, and work reforms in the con- 
duct and tendencies of individuals, is not 
strictly the task of lawyers nor the duty 
of courts as we have learned to know 
them. 

It is, of course, necessary in order ef- 
fectually to enforce proper remedial 
methods in the treatment of antisocial 
conduct in children, that there should be 
some tribunal authorized to render judg- 
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ment, and, having rendered it, with pow- 
er to enforce it. To this extent the juve- 
nile court is a court. For the purpose of 
carrying out this necessary attribute in a 
lawful and orderly manner, the judge 
should be a lawyer, but he should be a 
lawyer learned in the psychology of 
children as well as 
in law, and sympa- 
thetic with their 
needs and _ prob- 
lems. With this 
necessary property 
of the juvenile 
court, all further 
identification with 
legal principles of 
procedure or prac- 
tice is lost. From 
that point on, the 
routes of the law 
court and the ju- 
venile court are in 
different direc- 
tions. The court 
ceases to be a 
forum and becomes 
a laboratory,—a 
laboratory where 


the wayward child 
is placed under the 
microscope of sci- 
ence, his heredity 


studied, his en- 
vironment investi- 
gated, his mental- 
ity tested, his social 
disease diagnosed, the appropriate treat- 
ment prescribed, and the child’s future 
course prognosticated. Clerks become 
psychologists; bailiffs, sociologists; re- 
porters become physicians; and sheriffs, 
probation officers. Juries are composed 
of scientists instead of freeholders, and 
the infant tried, not by his peers, but by 
his superiors. The judgment pronounced 
is not the judgment of the law, but the 
judgment of the specialist. The judge 
becomes the least important factor. He 
merely voices what these other more im- 
portant officials register. He becomes the 
phonograph of the court. 

The necessity for juvenile courts is so 
strong and so generally admitted by 
people of intelligence, that it would seem 
a labor of supererogation to discuss it. 


HON. HERBERT M. BAKER. 
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Recent researches have, however, thrown 
new light on the science of criminology. 
It is now known that by far the greater 
number of criminals commence their de- 
generate careers in childhood, during and 
immediately prior to pubescence. The 
causations of juvenile incorrigibility are 
becoming definitely 
known. The large 
percentage of 
feeble - minded 
criminals indicates 
that, if these indi- 
viduals had been 
placed in proper 
institutions during 
childhood, this 
class of criminals 
would be largely 
eliminated. Many 
criminals are made 
through improper 
environment, where 
ignorance, poverty, 
vice, brutality, lack 
of opportunity for 
healthful play, and 
other — circum- 
stances too numer- 
ous to mention, are 
potent influences. 
Many times phys- 
ical defects, easily 
removable, cause 
children to become 
backward in their 
schools, and, 
through their backwardness and conse- 
quent lack of interest, seek the excite- 
ment of the street, which results almost 
inevitably in antisocial conduct. The 
mental conflicts, worries, and uncertain- 
ties of all children approaching and de- 
veloping puberty, when judgment and 
experience are weak and the passions 
are strong and insistent, are prolific cau- 
sations of delinquency, as any of us who 
will stop and consider his own experi- 
ences at this time will readily appreciate. 
The intelligent guidance and correction 
of the child unfortunate in parentage, 
surroundings, or physical defects, will 
go a great way to reduce the number 
of criminals in the future, and to trans- 
form incipient criminals into good citi- 
zens. Sufficient progress has been made 
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already to prove this, and there is no 
doubt that juvenile courts, properly 
equipped and officered, may be made into 
as potent instruments for the cure of the 
evils of society as the mind of man has 
ever invented. 

We hear now and again, particularly 
from lawyers, much criticism of these 
institutions. Many of them deserve this 
criticism. The fault, however, is not that 
a proper institution may not be produc- 
tive of the good expected, but that few 
of these courts are properly conducted. 
Ten or fifteen years ago, a few lawyers 
and judges became convinced of the 
necessity for the establishment of chil- 
dren’s courts. They immediately started 
a campaign to that end. So far as they 
aroused the realization of this necessity 
in the minds of people generally, they did 
a good work, but the remainder of their 
activities often did more harm than good. 
Believing that something should be done, 
they forthwith started to do something 
without the least idea of what it ought to 
be. Courts were established and judges 
appointed or elected to preside over them 
who had not the faintest glimpse of the 
prerequisites of the successful accom- 
plishment of their duties. I am not prej- 
udiced in this statement, because I am 
one of the many. Over four years’ ex- 
perience as judge of the juvenile court 
in a large and rich county has convinced 
me of my own ignorance, and I have but 
lately come to see the light as through a 
glass darkly. After all, it is not so much 
our fault. We may, without undue ego- 
tism, claim to be lawyers, but none of us 
can be expected to be a psychologist, a 
sociologist, a physician, a pedagogue, an 
alienist, and what not, all of which ac- 
complishments must exist in one person 
if he is to discharge all the duties of 
such a court efficiently. 

Of what, then, should the juvenile 
court consist in order to carry out its 
purposes to the best advantage? I shall 
try to answer this question briefly, with- 
out pausing to give reasons or enter into 
details, because if I were to do that, this 
paper would extend itself into a volume. 
The judge of the court should be a law- 
yer with broad sympathy for children 
and with a scientific bent of mind. He 
should also be a good executive, with 


that certain indefinable quality of obtain- 
ing the best work and interest from oth- 
ers. He should have as his assistant a 
probation officer with technical knowl- 
edge of the control of children. An ex- 
perienced teacher often proves the most 
valuable person for this work. He should 
have a woman assistant, but care should 
be taken that she is not some nice old 
lady who gushes. She should be fem- 
inine, but the kind of woman who knows 
that the world is full of sin and tribula- 
tion, and, knowing it, dares to look them 
in the face without exaggeration of their 
effects or diminution of their gravity. 
Nice old ladies of either sex are worse 
than useless in this office. 

Subsidiary to the chief probation of- 
ficer, there should be enough truancy of- 
ficers and minor probation officers, prop- 
erly distributed, so that each case may 
obtain the individual and prompt atten- 
tion it requires. The number of these 
officers should vary with the population 
and character of the territory within the 
jurisdiction of the court. These officers 
should keep in constant touch with. chil- 
dren who have been before the court, as 
the “follow up” work is essential to the 
best results. 

Connected with the court, and under 
the general supervision of the judge, 
there should be established a clinic for 
the examination of delinquents present- 
ing extreme or complex symptoms. It 
should be modeled as nearly as may be 
after the Psychopathic Clinic of the Ju- 
venile Court of Chicago. This clinic 
should be prepared to examine the cases 
brought before it by the probation and 
truancy officers, physically and psycho- 
logically, and should have exhaustive 
data compiled by competent sociological 
workers of the neighborhood environ- 
ment, the home life, and school condi- 
tions of the culprit. This clinic should 
be properly equipped with scientific ap- 
paratus, and should be in a position, when 
surgical or medical treatment is indicat- 
ed, to give it. 

There should also be provided deten- 
tion homes, industrial schools, schools 
for feeble-minded, children’s hospitals, 
and other institutions for the care, edu- 
cation, and treatment of their inmates. 
Sometimes, by proper suggestions and 





452 


advice to intelligent parents, corrective 
methods can successfully be carried out 
in the children’s homes; but quite as 
often appropriate institutional control is 
necessary. These institutions should be 
under the charge of skilled and expe- 
rienced persons. The personal element in 
all these matters is of prime importance. 
Money spent in erecting establishments 
of this character, however elaborate, if 
poorly officered, is worse than wasted. 

With all this necessary paraphernalia, 
the court should have broad and discre- 
tionary powers not only with the delin- 
quent, but with his guardians. Frequent- 
ly summary and decisive action with 
parents will go a long way to correct evil 
tendencies in the children. The court 
should be in close touch with the school 
authorities; in fact, the juvenile court 
should be an integral part of the school 
system. 

The reader will probably throw up his 
hands, astounded by the demands of such 
an institution, and declare that it is be- 
yond the ability of any but the larger 
communities to sustain it. For the more 
sparsely populated rural communities, 
this is probably so. Still, most of the 
states furnish many of the necessary in- 
stitutions. Too many of them are con- 
trolled by politicians for politicians, and 
without regard to the needs of society ; 
but many are efficient. Courts whose 
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When they asked of the myths of the Greeks and Romans and 
“War is a wind that sears and withers the very leaves on the Tree 


“A specter grim, whose black wings gather benighted peoples in 
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That has plunged the world back to pagan darkness and runs the 
A swirling current that shrieks and rattles, and dries and deadens 
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jurisdictions contain 50,000 inhabitants 
or over should be fully equipped in 
all these essentials. In other instan- 
ces, several counties might be consolidat- 
ed into one district or circuit, as is the 
case with other courts.. Without these 
necessary adjuncts, the juvenile court is 
well-nigh helpless, and is compelled to 
wander along in a hit or miss fashion, 
doing some good by chance mayhap, but 
more often doing positive harm. This is 
a field where the old saying that a little 
learning is a dangerous thing, is truly 
exemplified. 

To one who has not observed the pos- 
sibilities of a juvenile court properly con- 
ducted, all the above may seem to be 
theoretical and experimental. To one, 
however, who has had the good fortune 
to watch the result of scientific and intel- 
ligent handling of the problems of incor- 
rigible childhood, the certain possibili- 
ties are unlimited. If by the hard work 
of earnest men and women, intelligently 
directed, thousands of the youth of to- 
day “growing up in idleness and crime,” 
may be directed into the path of recti- 
tude, virtue, and good citizenship, the re- 
ward is well worth the effort and ex- 
pense. 
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War—By Jessamine S. Fishback 


*‘War is death," we have told our children, 


“A scourge to the earth 
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Some Aspects of the Hague 


Convention 


BY HON. OSCAR HALLAM 
Associate Justice of the Supreme Court of Minnesota 


RIOR to the outbreak 

of the present war, the 

- achievements of The 

Hague conferences 

were overestimated. 

James Brown Scott, 

technical delegate of 

the United States to 

the second conference, 

thought he saw in this wonderful gather- 
ing of the representatives of all the civil- 
ized nations of the world, assembled “at 
the same time within the four walls of 
one and the same room” exchanging 
views, reconciling differences, and dis- 
cussing questions of grave international 
concern, the “dawning of a new and 
brighter day.” He ventured to say that 
this sentiment expressed by Mr. Elihu 
Root, then Secretary of State, would 
probably be the. verdict of posterity, 
namely: “The work of the second Hague 
conference presents the greatest advance 
ever made at any single time toward the 
reasonable and peaceful regulation of 
international conduct, unless it be the ad- 
vance made at The Hague conference of 
1899. . The achievements of the 
conference justify the belief that the 
world has entered upon an orderly pro- 
cess through which, step by step, in suc- 
cessive conferences, each taking the work 
of its predecessor as its point of depart- 
ure, there may be continued progress 
toward making the practice of civilized 
nations conform to their peaceful profes- 
sions.” The Hague Peace Conference, 
vol. 1, pages 142, 143. Baron d’Estour- 
nelles de Constant, one of the French 
delegation, described by Mr. Scott as a 
man of “friendliness and courtesy, as 
well as linguistic ability” (p. 147), was 
optimistic and poetic enough to say at 


~ * Address delivered before the Minnesota 
State Bar Association. 





the conclusion of the second conference, 
that “war has now been solemnly charac- 
terized as a conflagration, and every re- 
sponsible statesman has been appointed 
a fireman, with the first duty of putting 
it out and preventing its spread.” Fred- 
erick W. Holls, The Peace conference 
at The Hague, p. 357. 

Since the outbreak of the war the esti- 
mate of the result of these conferences 
has so far diminished that they are now 
perhaps undervalued. So dismal was the 
failure of measures of every sort for the 
maintenance of peace that some disgust 
is manifested as to any organization or 
body formed for the promotion of that 
aim. 

Yet The Hague conferences were no- 
table in their origin and conduct, and 
were not without result. 

Dr. Holls, who was a member of the 
first conference from the United States, 
termed the first treaty of The Hague the 
“Magna Charta of International Law.” 
The Peace Conference, p. 354. This 
appellation was well intentioned, but not 
encouraging when we recall that after 
Magna Charta the substance of consti- 
tutional government in England was not 
realized for nearly 500 years. 

The subjects of The Hague conven- 
tions did not altogether relate to the pres- 
ervation of peace. One criticism launched 
during one of the conferences was that 
a congress called to secure the mainte- 
nance of a general peace should not de- 
vote so much attention to the regulation 
of war. 

Treaties have usually followed wars; 
wars have not always been followed by 
treaties. There was no treaty after the 
war with Troy, for Troy was no more. 
When the hosts of Nebuchadnezzar over- 
ran the Kingdom of Zedekiah, there was 
no treaty with the captives. There was 
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peace without treaty between Alexander 
and Darius, because the realm of Darius 
was absorbed. The international law 
here involved was the law of might. 

It is only in modern times that treaties 
have gone far to establish a system of 
international law. Most treaties have 
been the result of 
conference or con- 
gress at the conclu- 
sion of war, and 
these “post mortem 
appeals to reason” 
have usually been 
limited in scope to 
the settlement of 
specific questions 
at issue in the con- 
flict. Some inter- 
national _confer- 
ences preceded by 
a war and prompt- 
ed by it have, how- 
ever, had a broad- 
er bearing. For 
example: The 
treaties of West- 
phalia, 1648, at the 
conclusion of the 


Thirty Years War, 
adjusted the terri- 
torial, social, and 


diplomatic re- 
lations of a large 
part of Europe, 
and formed the 
starting point of 
modern international law. 

The Congress of Vienna, 1814-5, re- 
constructed Europe after the crash of 
Napoleon, and established the principle 
that each state owes to “the community 
of nations” duties to which their special 
interests are subordinate. 

The Congress of Paris, 1856, at the 
conclusion of the Crimean War, began 
the codification of international law, 
abolished privateering, regulated rights 
of navigation, regulated the right of 
blockade, and declared for mediation in 
order to prevent war. 

The Congress of Berlin, 1878, re- 
vamped the treaty which Russia and 
Turkey had made to settle their own dis- 
pute, and readjusted Eastern Europe in 
the interest of the balance of power. 
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The last half of the 19th century saw 
several international conferences of a 
still different nature, humane rather than 
political. 3 

There was the Geneva or Red Cross 
conference called by the Swiss govern- 
ment in 1864, prompted by the horrors 

of the Crimean 
War and of the 
Franco - Austrian 
War of 1859. By 
this conference the 
moral duty to pro- 
tect the sick and 
wounded was 
transformed into 
an __ international 
obligation. There 
was the second 
Geneva conference 
in 1868 prompted 
by the naval con- 
flict in that year be- 
tween Austria and 
Italy, and called in 
order to extend the 
humane provisions 
of the first Geneva 
convention to mari- 
time warfare. 
There was theicon- 
ference at St. Pet- 
ersburg summoned 
by the Czar in 
1868, called to re- 
strict the use of 
weapons of war 
and forbid the use of explosive bullets. 

There was the Brussels conference of 
1874 called by the same Russian Czar, 
soon after the Franco-Prussian War. 
This conference drafted an unofficial 
declaration designed to diminish the ca- 
lamities of war, which, though not rati- 
fied, was in large part adopted by The 
Hague conference. 

All these conferences, though preceded 
by war, had no relation to the terms of 
peace. The Hague conferences were the 
first world conferences called without 
reference to any particular war. The 
first Hague conference was called by the 
Czar of Russia. It assembled in May, 
1899. With the exception of our own 
troubles in the Philippines the world 
was at peace. The first conference had 
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in mind a second. At the meeting of the 
interparliamentary union in St. Louis in 
September, 1904, Russia being at war 
with Japan, President Roosevelt, of the 
United States, was asked to call a second 
conference. The President proceeded 
to do so, and upon conclusion of peace 
between Russia and Japan he gracefully 
yielded the leadership to the Czar. 

The call of the first conference stated 
as the general purpose “the maintenance 
of general peace, and a possible reduc- 
tion of the excessive armaments which 
weigh upon all nations.” 

Three main propositions were submit- 
ted to as many commissions. They were 
in general as follows: 

1. The limitation of armaments. 

2. The laws and customs of war. 

3. The peaceful settlement of interna- 
tional disputes. 

The work of the first commission came 
to naught. The commission contented 
itself with a resolution that— 


A limitation of the military charges which 

now weigh upon the world is greatly to be 
desired in the interests of the material and 
moral welfare of humanity. 
This the conference approved. The sub- 
ject was again before the second confer- 
ence in 1907. Russia, France, Great 
Britain, and the United States favored 
action. Germany opposed any agreement 
on the subject. The net result was the 
expression of this sentiment in the “final 
act” of the conference, namely : 

The second peace conference confirms the 
resolution adopted by the conference of 1899 
in regard to the limitation of military ex- 
penditure; and inasmuch as military expen- 
diture has considerably increased in almost 
every country since ‘that time, the conference 
declares that it is eminently desirable that the 


governments should resume the serious exam- 
ination of this question. 


It will not be profitable to mention in 
detail the conventions regarding the laws 
and customs of war, nor even to distin- 
guish between those of the first confer- 
ence and those of the second. Some, 
however, deserve special mention, not 
more because of their intrinsic import- 
ance than because of the manner in 
which they have been regarded or ig- 
nored in the present war. 

The territory of neutral powers is de- 
clared inviolable, and belligerents are 
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forbidden to move across the territory 
of a neutral power, troops or convoys 
either of munitions of war or supplies. 

Family honor and rights, and the lives 
of individuals, must be respected, private 
property must not be confiscated, and 
pillage is formally forbidden. 

Hospital ships regularly commissioned 
and distinguished by regulation marks 
are to be respected and exempt from cap- 
ture. 

The humane principles of the so-called 
Red Cross or Geneva conventions, ex- 
tending humane consideration to the sick 
and wounded and to prisoners of war, 
were elaborated and extended and then 
adopted. 

The contracting powers agreed to ab- 
stain from the use of projectiles the sole 
object of which is the diffusion of as- 
phyxiating or deleterious gases. (Signed 
by all great powers except United 
States.) And they agreed (Germany 
and France not signing) to prohibit for 
a period extending to the close of the 
third peace conference, the discharge of 
projectiles and explosives from balloons. 

By unanimous agreement, the bom- 
bardment by naval forces of undefended 
ports, towns, villages, was forbidden. 
And in sieges and bombardments all nec- 
essary steps, it was agreed, must be taken 
to spare as far as possible buildings de- 
voted to religion, art, science, and char- 
ity, and historic monuments. 

Prior to the conference the Russian 
minister of foreign affairs issued a cir- 
cular which furnished a program for its 
labors. One of the subjects submitted 
for international discussion was a pro- 
posal “to prohibit the use in naval war- 
fare, of submarine torpedo boats or 
plungers, or other similar engines of de- 
struction.” This was found unaccept- 
able, and it was not adopted. 

These instruments of warfare are no- 
where else mentioned. There was ap- 
parently no thought of their use in war- 
fare against merchantmen, neutral or 
otherwise. Somewhat akin to this sub- 
ject was a convention to which France 
and Germany did not agree, that it should 
be forbidden to lay automatic contact 
mines off the coasts and ports of the 
enemy, with the sole object of intercept- 
ing navigation. Quite significant is the 
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argument on this subject of Baron Mar- 
schall Von Bieberstein, of the German 
delegation. He urged that “it would be 
well not to issue rules the strict observa- 
tion of which might be rendered impos- 
sible by the force of things. 
Otherwise the respect for law will be 
lessened and its authority undermined. 
Also it would seem preferable to pre- 
serve at present a certain reserve, in the 
expectation that, seven years hence, it 
will be easier to find a solution which 
will be acceptable to the whole world.” 
“The officers of the German Navy,” he 
said, “will always fulfil in the strictest 
fashion the duties which emanate from 
the unwritten law of humanity and civil- 
ization.” Scott, 586, 587. Posterity will 
not hail Baron Marschall as a prophet. 

One other significant fact in this con- 
nection: The conference of London was 
called in 1909 to supplement some of the 
deficiencies of the second Hague confer- 
ence. This conference produced the 
“Declaration of London.” This declara- 
tion declared the following humane pro- 
visions : 


A neutral vessel which has been captured 
may not be destroyed, but must. be taken into 
port for the determination there of all ques- 
tions concerning the validity of the capture. 
Art. 48 

As an exception, a neutral vessel which 
has been captured by a belligerent, and which 
would be liable to condemnation, may be de- 
stroyed if the observance of article 48 would 
involve danger to the safety of the warship 
or to the success of the operations in which 
she is engaged at the time. Art. 49. 

Before the vessel is destroyed all persons 
on board must be placed in safety. Art. 50. 


This convention was signed by the del- 
egates from all the great powers, but it 
was not to be binding until ratified by the 


signatory powers. Because of the oppo- 
sition of the British House of Lords to 
some of its provisions, this ratification 
was not forthcoming. The articles above 
quoted were not, however, anywhere op- 
posed, and they were quite in harmony 
with the general orders of the German 
admiralty staff, which were promulgated 
even as late as June 22, 1914, namely: 


If an armed merchant vessel of the enemy 
offers armed resistance, such resistance may be 
overcome with all means possible. The crew 
are to be taken prisoners of war. The pas- 
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sengers are to go free unless it appears that 
they participated in the resistance. 


As to neutral vessels the order was: 


Before proceeding to the destruction of 
the vessel, the safety of all persons on board 
and so far as possible their effects is to be 
provided for. 


The manner in which the officers of 
the German Navy have regarded these 
orders is too well mnown to require state- 
ment. 

More than half in volume of the con- 
ventions and declarations of the two 
peace conferences was devoted to these 
questions of regulation.of war. They 
accomplished little. Germany has vio- 
lated them whenever their observance 
has become embarrassing. 

Notwithstanding the attention given 
to war, the preservation of peace was 
foremost in the minds of the promoters 
of the conference. The following con- 
ventions were agreed upon to that end: 

The first conference of 1899 conclud- 
ed a convention, which the second con- 
ference of 1907 revised, to “insure the 
pacific settlement of international differ- 
ences.” 

By this convention the contracting 
powers agreed, in case of serious dis- 
agreement or dispute, before an appeal 
to arms, to have recourse to the good 
offices or mediation of one or more 
friendly powers, and agreed that it is 
expedient and desirable that one or more 
powers, strangers to the dispute, should 
offer their good offices or mediation to 
the states at variance. No obligation is 
imposed to request, or offer, or accept 
mediation. 

This same convention recites that, in 
disputes of an international nature in- 
volving neither honor nor vital interests, 
and arising from a difference of opinion 
on points of fact, it is deemed expedient 
arid desirable that the parties who have 
not been able to come to an agreement 
by means of diplomacy should institute 
an international commission of inquiry 
to facilitate a solution of these disputes 
by elucidating the facts by means of an 
impartial and conscientious investigation. 
Such a commission is provided for. The 
commission is to be constituted by special 
agreement between the contending par- 
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ties. It is to make its inquiry and report. 
The report has in no way the character 
of an award. It leaves the parties entire 
freedom to accept or reject. 

By the same convention it is agreed 
that in questions of a legal nature, and 
especially in the interpretation or appli- 
cation of international conventions, it is 
desirable that the contracting parties 
have recourse to arbitration. For the 
purpose of facilitating immediate re- 
course to arbitration of international dif- 
ferences, the contracting powers under- 
take to maintain a permanent court of 
arbitration to sit at The Hague. Each 
contracting power selects four persons 
as members of the court. From these a 
tribunal is chosen for the settlement of 
particular differences arising. Unless 
otherwise agreed, each party selects two 
and these choose an umpire. The award 
settles the dispute definitely and without 
appeal. Resort to the tribunal is, how- 
ever, wholly voluntary. 

It will be seen, therefore, that this con- 
vention provides for three things: Medi- 
ation, a commission of inquiry, and ar- 
bitration,—all voluntary. 

The American delegation presented a 
further project for the establishment at 
The Hague of a court of justice for the 
settlement of international disputes, to 
be composed of judges trained in the ad- 
ministration of law, and open at all times 
to receive and adjudge controversies pre- 
sented to it. This was supported by 
Great Britain and Germany. A project 
of 35 articles was adopted by the confer- 
ence, and the establishment of such a 
court recommended. 

The idea triumphed, but the composi- 
tion of the court was not agreed upon. It 
is a court without judges, “but,” says one 
of the delegates, “the judges will enter 
in the fullness of time” either “between 
the meeting of the conferences or at the 
third conference.” 

By another convention the conference 
agreed not to have recourse to armed 
force for the recovery of contract debts 
claimed by the government of one coun- 
try from the government of another. 
But this undertaking is not applicable if 
the debtor state refuses or neglects to 
reply to an offer of arbitration, or, after 
accepting the offer, renders settlement of 


457 


the compromise impossible, or, after the 
arbitration, fails to submit to the award. 

Another convention agreed upon by 
the conferences established an interna- 
tional prize court to decide the validity 
of capture of merchant ships when neu- 
tral or enemy property is involved; but 
since the conference failed to supply the 
court with a code of maritime law to be 
administered and interpreted by it, the 
prize court was called a court without 
law. Attempt was made to supplement 
this convention by the Declaration of 
London, above mentioned, and by an ad- 
ditional protocol agreed upon at The 
Hague in 1910. The ratification neces- 
sary to give effect to the prize court has 
never been made. 

The final act of the conference of 1907 
declared that the conference is unani- 
mous in admitting the principle of com- 
pulsory arbitration, declared that certain 
disputes, in particular those relating to 
the interpretation and application of the 


provisions of international agreements, 


may be submitted to compulsory arbitra- 
tion without any restriction. It stopped 
there. It declared that the conference is 
unanimous in declaring that, although. it 
has not been found feasible to conclude a 
convention in this sense, nevertheless the 
divergences of opinion which have come 
to light have not exceeded the bounds of 
judicial controversy, and that by working 
together here duting the past four 
months all the countries of the world 
have learned not only to understand each 
other, and to come together more closely, 
but have been able to put forth in the 
course of this long collaboration a very 
high sentiment for the common good of 
humanity. 

Count Tornielli, delegate from Italy, 
expressing optimistic satisfaction at this 
progress, said: 

Let us wisely stop there. 


good course. 
accomplished. 


We have run a 
Let us be content with the work 
Give it time to bring forth 
fruit on turning our eyes to the fu- 
ture . no thought of discouragement 
invades our souls. Scott, vol. 1, p. 380. 


This summarizes the conventions de- 
signed to secure the peaceable settlement 
of international disputes. No obligation 
is imposed to arbitrate anything except 
disputes over contract debts. The con- 
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ventions do not contemplate arbitration 
of any disputes involving national honor 
or vital interests. None of the contract- 
ing powers were willing to do this. 

It was with difficulty that agreement 
was reached on the subjects that were 
provided for. The responsibility for the 
shortcomings of the conferences cannot 
be laid at the door of any one of the pow- 
ers. But in view of later history it is 
interesting to note the attitude of the 
German delegates. 

Dr. Andrew D. White, American del- 
egate to the first conference, speaking of 
Count Munster, of the German delega- 
tion, said: 

He insisted that arbitration must be in- 
jurious to Germany; that Germany is pre- 
pared for war as no other country is or can 
be; that she can mobilize her army in ten 
days; and that neither France, Russia, nor 
any other power can do this. Arbitration, he 
said, would simply give rival powers time to 
put themselves in readiness, and would there- 


fore be a’ great disadvantage to Germany. 
Scott, vol. 1, p. 73. 


Germany later nominally receded from 
Count Munster’s position of opposition 
to all forms of arbitration. In fact, 
Baron Marschall Von Bieberstein once 


went so far as to say that Germany was 
in favor of compulsory arbitration, and 
was opposed to a project containing the 


reserves mentioned. It became evident 
during the conferences, however, that 
Germany, while accepting the principle 
of obligatory arbitration and favoring 
special treaties, was opposed to a general 
treaty of arbitration with all nations. 
Speaking of Baron Marschall’s attitude, 
Mr. Choate said: 


Baron Marschall is an ardent admirer of 
the abstract principle of arbitration and even 
of obligatory arbitration but when 
it comes to putting this idea into concrete 
form and practical effect, he appears as our 
most formidable adversary. Scott, vol. 1, pp. 
177, 178. 


Germany never, except in name, re- 
ceded from Count Munster’s original 
position. Her delegates opposed both ef- 
fective arbitration and reduction of arm- 
aments. 

The fact is The Hague conferences 
did not approach so near to the pacific 
settlement of international disputes as did 
the Congress of Vienna in 1815 or the 
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Congress of Berlin in 1878. In both of 
these there was recognized the principle 
that each state owes to the community 
of nations some duty of concession. In 
each conference some one or more na- 
tions was required to yield up something 
pertaining to its vital interests. That it 
was the weak that yielded to the de- 
mands of the strong does not altogether 
destroy the principle. In The Hague 
conferences there was no agreement to 
yield at all, except as to unimportant 
controversies that are not likely to cause 
war. 

One obstacle to the greater success of 
the conference, as well as to assured 
peace, was the fact that the nations of 
Europe were arrayed by alliances into 
two rival, not to say hostile, camps. The 
dual alliance between Germany and Aus- 
tria accomplished by Bismarck in 1879 
we can see now was the sure precursor 
of a general war. Followed by the triple 
alliance, including Italy, it forced the 
other great nations into the Triple En- 
tente. It then made the quarrel of one 
the quarrel of all. Had there been no 
alliance and no Entente, Austria and 
Servia would perhaps have had war, 
Russia might have come to the aid of 
Servia. We cannot be sure what more 
might have happened, but there was no 
more apparent reason for involving other 
nations than there was in the Turko- 
Russian War in 1878. Had either side 
obtained an advantage likely to disturb 
the balance of power, the other nations 
might have stepped in as mediators as 
they did in 1878. A general war would 
probably not have occurred. This is not 
speculation or prophecy. It is a suppo- 
sition based on facts of history. The 
proof is furnished by the Kaiser himself. 
In his telegram to President Wilson 
August 13, 1914, he said: 


My ambassador in London reported that 
Sir Edward Grey, in the course of a private 
conversation, told him that if the conflict re- 
mained localized between Russia - not 
Serbia and Austria, England would 
not move, but if we mixed in the fray she 
would take quick decisions and grave maneu- 
vers; in other words, if I left my ally Austria 
in the lurch to fight alone, England would not 
touch me. 


The alliances made general war a cer- 
tainty ; they made Austria’s quarrel Ger- 
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many’s as well; they made Russia’s 
quarrel that of France and England. The 
result was that Austria threatened Servia, 
Servia called on Russia, Russia threat- 
ened Austria, Germany came to Austria’s 
defense, then Germany demanded of 
France to know what course she would 
take ; not satisfied with the answer, Ger- 
many invaded both Belgium and France, 
and war was begun between nations that 
had no semblance of a grievance between 
themselves. 


How little the wisest of us can tell of 
the future course of nations or of the 
effect of great measures of national or 
international policy. A historian of no 
mean repute, writing in 1894 of the 
Triple Alliance, said: 


The Triple Alliance is a solid league in 
behalf of peace. None of these powers is 
aggressive, all need peace, and together they 
are strong enough to insure Europe against 
the consequences of a French war of revenge. 
It is the creation of Bismarck’s shrewd policy. 
He is thus the preserver as well as the creator 
of German nationality. 


Quite feeble was the power of prophe- 
cy of this historian.* 

It is impossible to foretell what meas- 
ures this war may develop for the main- 
tenance of future peace. Unprecedented 
in its beginning, unparalleled in its hor- 
rors, it may bring forth unexpected re- 
sults. The man is rash who now under- 
takes to predict the terms of peace or the 
permanent results of the war. Our en- 
trance into it will have been in vain if 
it does not result in the accomplishment 
of the two main projects upon which The 
Hague conferences failed,—disarmament 
and the arbitration of international dis- 
putes. 

Of some things we can be assured. 

An international tribunal before which 
nations may take their disputes only in 
the event they choose to do so, amounts 
to something, and may possibly some- 
times forestall a conflict. But no method 
of settlement of international disputes 
will be of great effect in preventing war 
unless the disputing nations are obliged 
to submit to that method of settlement. 

Nor can permanent peace be estab- 
lished by any system of arbitration 


*Europe in the 19th Century—Judson, pp. 
203-4. 





among nations, any more than it could be 
among individuals, so long as nations re- 
fuse to agree to submit questions of vital 
interest and national honor, and insist 
that each nation determines for itself 
what questions involve these things. 
There was a time when individuals con- 
sidered that they could not settle ques- 
tions of personal honor except by the 
arbitrament of arms. This principle re- 
ceived a rude shock in the reaction that 
followed the duel at Weehawken. 

In view of the attitude of all the na- 
tions at The Hague conferences and 
since that time, it may not yet be worth 
while to say that the nations of the world 
ought to agree to submit to arbitration 
disputes involving national honor or vital 
interests until they can repose greater 
confidence in one another. But it seems 
certain that, since it is out of disputes of 
this character that wars usually arise, no 
system of arbitration which excludes 
these from consideration is likely to be 
effective in forestalling war. 

The thought of an international court 
or conference for the settlement of in- 
ternational disputes is not new. Grotius 
suggested it nearly three hundred years 
ago during the Thirty Years War, when, 
as he said, he “saw prevailing through- 
out the Christain world a license in mak- 
ing war of which even barbarous nations 
would have been ashamed.” De Jure 
Belli, § 28. And he further said: “It 
would be useful, and, indeed, it is almost 
necessary, that congresses of Christian 
powers should be held in which the con- 
troversies which arise among some of 
them may be: decided by others who are 
not interested, and in which measures 
may be taken to compel the parties to ac- 
cept peace on equitable terms.” Id. Book 
D, chap. 23, § 8, art. 4. 

William Penn, in 1693, proposed the 
establishment of a European diet, parlia- 
ment, or estates for the maintenance of 
perpetual peace. 

Rousseau, Kant, and Bentham fol- 
lowed. Sumner devoted himself to the 
question of disarmament, the establish- 
ment of a congress of nations, and the 
abolition of war by means of an interna- 
tional court of justice. 

It may be that this world court 
dreamed of by publicists for three hun- 
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dred years is still a dream. It may be 
that none of these measures, nor any 
man-made laws, will be effective to pre- 
vent war, yet we have cause to hope that 
the notion of periodical recurrence of 
war is not a permanent one, and cause to 
hope that the time will come when war 
will be no more. We are encouraged in 
this hope by the fact that two great na- 
tions like the United States and Canada 
have been able to live side by side in 
peace for more than a hundred years, 
with no visible line between them, no 
forts, no soldiers, none of the signs or 
trappings of war. We should have per- 
manent peace when all the nations of the 
world are as enlightened and humane as 
these two. 

Somehow we hope that Tennyson was 
not indulging in poetic license, but that 
he had a real vision when in Locksley 
Hall he 


Case and Comment 


“dipt into the future far as human eye could 

see 

Saw a vision of the world and all the wonders 
that would be 

Saw the heavens filled with commerce, argo- 
sies of magic sails, 

Pilots of the purple twilight, dropping down 
with costly bales, 

Heard the heavens fill with shouting and 
there rained a ghastly dew 

From the nation’s airy navies, grappling in 
the south wind rushing warm 

With the standards of ‘the peoples rushing 

thro’ the thunderstorm 

Till the war-drum throbbed no longer and the 
battle flags were furl’d 

In the parliament of:man, the Federation of 
the world.” 


Blea alters 


The Lawyer Soldier 


Blind Goddess, emblem of the just, 
Books, cases, bench and bar, 

Brave, knightly lawyers leave them all 
When yielding to their country’s call, 
In Heaven’s guidance put their trust, 
And seek the fields of war. 


Glamour of war and carnage grim 
And glory’s laurel wreath, 

And martial pomp and circumstance 
Of marching hosts in grand advance, 
No lust for conquest bring to them, 
Though they the sword unsheath. 


Companions of the good and wise 
No thirst for blood is theirs, 

Yet laying down the peaceful pen 
They go as valiant gentlemen, 
And offer noble sacrifice 

To help our universe. 


Heroes in every righteous cause, 

No land would they enslave, 

Revering all in life that’s best, 

They heed the cry of the oppressed, 
Fight for the reign of wholesome laws, 
The bravest of the brave. 


Ever inspired by Freedom’s light, 
Foemen they boldly meet, 

And put the hosts of wrong to flight, 
Till justice, honor, and the right 
With peace and victory unite, 

A nobler world to greet. 
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Miniature painted 
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Thomas Addis Emmet 


BY HORACE H. HAGAN 
of the Tulsa (Oklahoma) Bar 


HE adventuresome career of 

pen P. Benjamin, who, 

after achieving a com- 

manding reputation at 

the American bar, 

sought, as a proscribed 

rebel, the hospitable 

shores of Britain and 

there attained the leadership of the Eng- 
lish legal profession, finds it counterpart 


in the vicissitudes of Thomas Addis Em- 
met, who, after having enjoyed one of the 
most flourishing practices in Ireland, was 
released, on condition of exile, from an 
English prison, found a refuge in the 
land which has sheltered so many of his 
unfortunate countrymen, and there on 
terms of equality disputed legal pre-em- 
inence with Pinkney and Wirt and Web- 
ster. The recent appearance from the 
(Continued on page 463). 
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On the tall shaft in St Paul’s 
churchyard, which stands as a 
proof of the gratitude and es- 
teem of Emmet’s fellow men, 


appear the following words writ- 
ten by Gulian C. Verplanck : 


Sy) 


In Memory of 
THOMAS ADDIS EMMET, 
Who 


Exemplified in his conduct, 
And adorned by his 
Integrity, 
The policy and principles 
Of The United Irishmen— 


Wh) “To forward a brotherhood 


Of affection, 
A community of rights, 
An identity of interests, 
And a union of power 
Among Irishmen 
Of every religious persuasion, 
As the only means of Ireland’s 
Chief good, 
An impartial and adequate 
Representation 
In an Irish Parliament.” 
For this 
(Mysterious fate of virtue!) 
Exiled from his native land. 
In America, the land of freedom, 
He found a second country, 
Which paid his love 
By reverencing his genius. 
Learned in our Laws, 
And in the Laws of Europe, 
In the literature of our times 
And in that of antiquity 
All knowledge 
Seemed subject to his use. 
An orator of the first order, 
Clear, copious, fervid, 
Alike powerful 
To kindle the imagination, 
Touch the affections, 
And sway the reason and the will. 
Simple in his tastes, 
Unassuimng in his manners, 
Frank, generous, kind-hearted, 
And honorable, 
His private life was beautiful 
As his public course was 
Brilliant. 
Anxious to Perpetuate 
The name and example of such a man, 
Alike illustrious by his 
Genius, his virtues, and his fate; 
Consecrated to their affections 
By his sacrifices, his perils, 
And the deeper calamities 
Of his kindred, 
In a just and holy cause: 
His sympathizing countrymen 
Erected this monument and 
Cenotaph. 
Born at Cork, 24th of April, 1764. 
He died in this City, 
14th November, 1827. 











pen of his distinguished grandson and 
namesake, Dr. Thomas Addis Emmet, of 
a very complete and adequate memoir of 
this celebrated advocate and barrister has 
recalled to the public mind his great vir- 
tues and lofty gifts. Dr. Emmet has ap- 
proached his subject in a spirit of over- 
whelming admiration, accentuated, of 
course, by the strongest affection. This 
necessarily affords a human note which 
adds to the interest of the work. It is 
true that these qualities also make him 
somewhat too much of a partisan and are 
not always conducive to that dispassion- 
ate view and style which one always 
seeks, but so rarely finds, in an historical 
writer. But these are imperfections 
readily overlooked under the circumstan- 
ces ; and there can be no question but that 
Dr. Emmet’s two volumes will always be 
a treasure house, not only for facts rela- 
tive to the illustrious Emmet family, but 
also for information concerning Irish 
history generally. 

Thomas Addis Emmet sprang from a 
family remarkable for its talents and the 
strong attachment of its members to high 
ideals. His father, Dr. Robert Emmet, 
was an eminent physician and medical 
writer. By descent and marriage he was 
connected with many of the leading fam- 
ilies of both Ireland and England. 
Owing to his learning and his urbanity, 
his home at Dublin was the resort of 
many of the choicest spirits of his day. 
When his relative, the Marquis of Buck- 
ingham, became Viceroy of Ireland, he 
appointed Dr. Emmet state physician. 
Although thus brought into intimate 
touch with the “castle people,” as those 
were styled who favored English domin- 
ance, Dr. Emmet was an ardent patriot 
and indoctrinated his children with a 
boundless and unflinching devotion to 
Ireland. He gradually severed his con- 
nections with the government without 
losing any of the high esteem and honor 
accorded him by all, regardless of poli- 
tics. The readers of Robert Emmet’s 
deathless farewell address will recall the 
ill-timed allusion of the infamous judge 
to the prisoners lamented father and 
Emmet’s moving and crushing rejoin- 
der. Of Dr. Emmet’s many children, 


only one daughter and three sons sur- 
vived childhood. The eldest of his 


Thomas Addis Emmet 
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sons was Christopher Temple Emmet, 
who, in a space of time rarely sur- 
passed for briefness, established an 
enduring reputation as a lawyer and ora- 
tor. When he was graduated from Trin- 
ity College, Temple Emmet left behind a 
standard of excellence in scholarship 
that was never equaled in the course of 
acentury. He died at the premature age 
of twenty-seven, but not before he was 
hailed “as one of the bright ornaments of 
the Irish bar, and the most eloquent man 
of his day.” He had already gained, at 
that early age, the high rank of “King’s 
counsel.” The Dictionary of National 
Biography writes of him: “Emmet at- 
tained eminence as an advocate ; he pos- 
sessed a highly poetical imagination, re- 
markable retentive memory, and a vast 
amount of acquired knowledge of law, 
divinity, and literature.” Grattan, in his 
life of his father, speaking from personal 
recollection, writes enthusiastically: 
“Temple Emmet, before he came to the 
bar, knew more law than any of the 
judges on the bench; and if he had been 
placed on one side and the whole bench 
opposed to him, he could have been ex- 
amined against them and would have sur- 
passed them all.” 

The youngest of the three sons who 
reached manhood was the imperishably 
renowned Robert Emmet, who may be 
said to have exchanged the transitory 
span of a human lifetime for the immor- 
tality of one of freedom’s martyrs. Al- 
though his glorious death is alone suffi- 
cient to keep his fame forever green, it 
must not be forgotten that he possessed 
extraordinary powers of intellect. His 
career at Trinity was not only one of un- 
wonted brilliance, but also was of such 
compelling leadership as to make him a 
national figure. After his expulsion from 
Trinity because of his political sympa- 
thies, he at once, by virtue of his natural 
powers and wide popularity, assumed a 
leading place in the national movement 
that was to result so fatally to himself. 
Although undoubtedly a gainer by the in- 
spiring circumstances of its delivery, his 
farewell address bespeaks his genius in 
no uncertain tone. Oratory boasts but a 
few gems of more perfect luster. 

Thomas Addis Emmet, the subject of 
this sketch, was the intellectual peer of 
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his brilliant brothers, and, unlike them, 
lived to enjoy the full maturity of his 
powers. He was born in Cork on the 
24th day of April, 1764. At the early age 
of fourteen he matriculated at Trinity 
College, and the scholarship he displayed 
there remained unrivaled for many years, 
except by that of his equally distin- 
guished brothers. After receiving the 
degree of LL.B. from Trinity, he was 
attracted, not by the law, but by his fa- 
ther’s profession, and he began and com- 
pleted a medical course in Edinburgh, 
after which he entered for a time Guy’s 
Hospital in London, as a resident physi- 
cian, and then engaged in practice at 
Dublin. Mr. Emmet did not abandon 
medicine because of any want of success 
in its pursuit. On the contrary, he 
evinced a great aptitude in not only ap- 
plying but improving the principles of 
medicine then in use, and soon after his 
arrival in Dublin was appointed a court 
physician, which carried with it both 
prestige and a substantial remuneration. 
But the premature death of his brother 
Temple was responsible for an entire re- 
casting of his career. Doubtless because 
he thought the bar offered the best med- 
ium of service for the cause so dear to 
his heart, Irish liberty. Dr. Emmet’s 
father urged him to forsake medicine for 
the law. Nothing better attests the great 
influence possessed by Dr. Robert Emmet 
over his children than the fact that 
Thomas at once abandoned his promising 
medical career and once more became a 
student, this time at the famous Temple 
at London. 

After two years and a half de- 
voted to the study of the law, he re- 
turned to Dublin, and was admitted to 
the Irish bar in 1790. His talents, his re- 
markable gift of eloquence, his virtues, 
and the high standing of his family, all 
combined to win him an early and rapid 
advancement. In 1795 he joined the 
society of United Irishmen, of which he 
became one of the most influential lead- 
ers. Soon he was known as the foremost 
lawyer of nationalist sympathies ; and a 
large portion of his practice was directed 
towards earning and maintaining this 
cherished distinction. In volume 36 of 
the Albany Law Journal there is graphic- 
ally narrated a celebrated incident that 
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contributed more than anything else to 
this end. A brother member of the Unit- 
ed Irishmen had been convicted of ad- 
ministering the oath of the society, 
which, it was claimed, constituted an of- 
fense punishable by death. Emmet had 
defended the prisoner, and after the con- 
viction, “moved in arrest of judgment in 
the presence of an immense audience, in 
which British soldiers were stationed to 
preserve order. After he had closed an 
argument of surpassing power, boldness, 
and eloquence, in which he insisted that 
the oath was not a criminal offense, he 
paused a moment, and then, in that im- 
pressive manner he could assume so well, 
continued: ‘And now, my lords, here in 
the presence of this venerable court, this 
crowded auditory, in the presence of Al- 
mighty God, who sees and witnesses and 
directs this tribunal, here, my lords, I 
Thomas Addis Emmet, take the oath of 
the United Irishmen, for administering 
which my client has been convicted of a 
capital crime.’ He then took up the Bible 
that lay on the table before him, kissed 
it, and solemnly repeated the test oath of 
his order, and took his seat. Never be- 
fore was there such a scene in the court 
room. Amazement seized the judges and 
the ministerial officers in the court 
seemed paralyzed. Presently Emmet 
arose and left the court room undis- 
turbed. It had been expected that the 
prisoner would receive the sentence of 
death which the law prescribed, but a 
light fine only was imposed, which was 
instantly paid, and he was discharged.” 
Naturally, even among a less impulsive 
and imaginative people than the Irish the 
effect of such dramatic heroism would 
have been tremendous. From that time on 
Thomas Emmet was a national idol. His 
law practice became more and more ex- 
tensive, but its character also became 
more and more political. Needless to 
say, the government did not fail to show 
him that ever-open avenue of advance- 
ment to an Irishman of ability, prefer- 
ment purchased by the betrayal of his 
country. He was offered the glittering 
prize of the solicitor-generalship of Ire- 
land, with a pledge of succession to the 
next vacant judgeship. So splendid a 
bribe to one so young in years and in the 
practice affords incontestable evidence of 
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his high standing and great talents. The 
degrading proposal was, of course, 
spurned with the contempt it deserved. 

If Emmet would not receive the smiles, 
he was soon to experience the lash of the 
government. He had become a member 
of the board of directors of the United 
{rishmen, and was generally recognized 
as one of the organization’s guiding spir- 
its, although his voice was usually raised 
in its councils in favor of the more con- 
servative course. When, therefore, the 
leaders of the United Irishmen were ar- 
rested on March 12, 1798, it was inevi- 
table that he should be included. He was 
not among those apprehended at the 
house of Oliver Bond, but he was quietly 
arrested in the morning at his residence. 
He was at first incarcerated in Newgate 
Prison, Dublin. Later he, and others of 
the prisoners, were removed to Fort 
George, Scotland. 

During his imprisonment at Dub- 
lin, and for a_ while at Fort 


George, he was treated with the inhu- 
manity characteristic of the English gov- 
ernment in dealing with Irish political 
offenders. Later, however, he gained the 


respect and friendship of the command- 
ing officer, Lieutenant Governor Stuart, 
who on his own responsibility relaxed 
the rigors of his confinement. For over 
three years Mr. Emmet was deprived of 
his freedom. Finally the English gov- 
ernment decided to release the prisoners 
at Fort George in consideration of their 
leaving the English dominions. Because, 
in all probability, of his scornful rejec- 
tion of Pitt’s attempted bribe, Mr. Em- 
met’s name did not appear among those 
whom Colonel Stuart was ordered to set 
at liberty on this condition. That chival- 
rous officer, however, decided to treat 
this as an inadvertence, and Emmet was 
accordingly placed with the others on the 
frigate Ariadne, which was to transport 
the exiles to Holland. This act may have 
cost Colonel Stuart his command, as soon 
afterwards he was superseded. Mr. Em- 
met was accompanied by his wife and 
four of his children, who had voluntarily 
shared with him his confinement at Fort 
George. The family settled at first in 
Brussels. [It was Mr. Emmet’s intention 
to do all in his power to gain French aid 
for Ireland, and in case his efforts in this 
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respect failed, to emigrate to the United 
States. Consequently he soon proceeded 
to Paris, where he could be in closer 
touch with the French Government, un- 
der the controlling genius of Napo- 
leon, First Consul. He was formally 
appointed by the United Irishmen to 
represent them at the French capital. 
It was during his residence at Paris 
that he received the heart-breaking news 
of the execution of his brother Robert. 
But in the diary which he kept during 
these stirring days, Mr. Emmet recorded 
the following fine sentiment: “His con- 
duct is my only consolation for his loss.” 
For some time thereafter he and his fel- 
low exiles persevered in their attempt to 
obtain a French expedition. At one time 
they wrung a definite pledge from Bona- 
parte. But as the months sped by it be- 
came more and more evident that the 
French promises were hollow. Finally 
Emmet became so convinced of this fact 
that his mind turned definitely to his plan 
of emigration to America. He embarked 
with his family at Bordeaux on October 
4, 1804, and it was on November 11 that 
he caught his first glimpse of the city and 
state whose “favorite counselor” he was 
to become. But shortly before, the trag- 
ic death of Alexander Hamilton had left 
vacant the leadership of the New York 
bar. Little did it occur to those who in 
the autumn of 1804 were anxiously striv- 
ing to grasp the coveted honor that a 
proscribed exile, newly landed on their 
shores, was to be his successor. 

At the outset of this sketch a parallel 
was suggested between the careers of Mr. 
Emmet and Judah P. Benjamin. Ben- 
jamin, however, was more fortunate than 
Emmet, in one particular, at least. When 
he sought refuge in England he was re- 
ceived with the warmest cordiality by the 
English bar, which took the lead in en- 
deavoring to have removed all obstacles 
to his speedy recognition as a member of 
the English legal profession. In Emmet’s 
case, however, the bar of New York ob- 
stinately, and even bitterly, opposed his 
reception into its ranks. Mr. Warren, 
in his not only very readable but histor- 
ically important “History of the Ameri- 
can Bar,” thus summarizes the ignoble 
prejudice that was responsible for this 
opposition, and its signal defeat. After 





466 


mentioning several distinguished mem- 
bers of the New York bar in the period 
of which he was writing, he continues: 
“Of these, the most eloquent advocate 
and most interesting character was 
Thomas Addis Emmet. He had 
been actively engaged in the Irish rebel- 
lion against English rule, and, being 
obliged to flee from the country, came to 
New York in 1804. As a rule of court 
prescribed a three years’ study in the 
state for admission to practice in the in- 
ferior courts, and six years for the su- 
preme court, his application for a waiver 
of this rule met with great opposition 
from the bar. The principal lawyers of 
New York were Federalists, and ‘the 
Federalist party hated France, hated Ire- 
land in her revolutionary character, and 
hated Charles James Fox and his Whig 
party in England.’ A rebel against the 
English Tory government was in their 
eyes a Jacobin, and the prejudice against 
Jacobins at the bar was still extreme. 
Nevertheless, there were some strong 
Anti-Federalist lawyers, and the prevail- 
ing politicians were of that party. Gov- 
ernor George Clinton urged Emmet’s 
cause; and the Anti-Federalist judges, 


Ambrose Spencer, Daniel D. Tompkins, 
and Smith Thompson, were friendly to 


him. James Kent, then chief justice, 
being a rabid Hamiltonian Federalist, 
was hotly opposed to Emmet’s admission, 
but the court finally decided in Emmet’s 
favor.” 

The attitude which characterized 
Chancellor Kent in this instance explains, 
to some extent, even while it does not in 
the slightest justify, the cavalier manner 
in which a later historic Constitutional 
Convention, dominated by Anti-Federal- 
ists, cut short his memorable judicial 
career. 

It would be gratifying to record that 
this ungenerous, if not discreditable, an- 
tipathy to Mr. Emmet disappeared as 
soon as it had thus been so signally rout- 
ed. Unhappily, its first reverse seemed 
only to stimulate its virulence. Mr. 
Charles G. Haines, a young fellow prac- 
titioner and protégé of Emmet, deserves 
our gratitude for leaving us a valuable, 
though incomplete, memoir of his friend. 
He there relates the extremes to which 
not a few of the New York lawyers pro- 
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ceeded in order to evince their disapprov- 
al of Emmet’s admission, and the brave, 
disconcerting, and completely successful 
manner in which Emmet baffled their 
malignancy. “The great men of the New 
York bar,” writes Mr. Haines, “were 
Federalists. They therefore turned their 
faces against Mr. Emmet. They formed 
a combination and agreed to decline all 
professional union and consultation with 
him. When Mr. Emmet ascertained the 
existence of the league, he did not wait 
for an attack. He proved the assailant. 
Whenever he met any of the league at the 
bar, he assumed the attitude of profes- 
sional war, and he lost nothing by con- 
tact. If Mr. Emmet has any one extra- 
ordinary power, it is in his ready talent 
of successful and overawing reply. The 
league was soon dissolved. Business 
flowed in, and not long after his arrival 
his professional services produced him 
from ten to fifteen thousand dollars a 
year.” 

As indicated by this passage, Mr. Em- 
met was not long in making his mark. 
Despite the deeply grounded hostility to 
him in certain professional quarters, he 
did not lack for friends. The powerful 
Clinton family warmly espoused his 
cause. The very fact that a considerable 
portion of the bar frowned upon him 
was bound to assist his practice when we 
recollect that the political sentiments as- 
cribed to him, which prompted their ac- 
tion, were in harmony with those of a 
great majority of the people of the com- 
munity. Anti-Federalist lawyers were 
few, but Anti-Federalists were many. 
Federalist lawyers were many, but Fed- 
eralists were few. Ina day when politi- 
cal rancor reached an acuteness never 
since attained, such a situation inevitably 
yielded an abundant harvest to an Anti- 
Federalist barrister and advocate, who 
united eloquence with learning and logic 
with fearlessness. 

Two of the most celebrated causes in 
which Mr. Emmet appeared during his 
earlier days at New York bar were 
strongly tinctured with politics. In the 
case of Lewis v. Few, 5 Johns. 1, the 
plaintiff was Morgan Lewis, the anti- 
Clinton governor of the state, and the 
defendant was the editor of the “Amer- 
ican Citizen,” a Clintonian organ. Some 
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of the opponents of the administration 
had called a public meeting, and after the 
heated fashion of the day had adopted 
resolutions charging their cause and ob- 
ject, Governor Lewis, with every possible 
crime, from treason to malfeasance in 
office. Mr. Few printed these resolutions 
in his paper. More sensitive than the 
average public man of the day, his ex- 
cellency had recourse to the courts, 
claiming damages for libel, and the 
alarmed editor had recourse to Mr. Em- 
met. The latter urged that the matter 
was privileged, and was so firmly con- 
vinced of the justness of his contention 
that he demurred to the plaintiff’s evi- 
dence, which, of course, in those days, 
was equivalent to crossing the Rubicon. 
The final court, however, held that his 
argument was ill founded, in an elabor- 
ate opinion that has had no little influence 
in solving some of the difficulties that 
throng the path of the vexing question of 
privilege in libel cases. 

Yates v. People, 6 Johns. 337, and 
Yates v. Lansing, 9 Johns. 395, 6 Am. 
Dec. 290, grew out of one of the most 


bitter controversies that ever agitated the 
state of New York; and the latter case, 
ever since its decision, has practically 
been the leading American authority on 
the proposition as to whether or not a 
judge can be held personally responsible 
in damages for his erroneous or wrongful 


judicial acts. The Chancellor of the 
state, indignant at a certain practice of 
one of the masters in chancery which 
amounted to a violation of a criminal 
statute, committed him for contempt. 
Justice Spencer, one of the judges of the 
supreme court, granted the prisoner a 
writ of habeas corpus under the very 
liberal New York Habeas Corpus Act. 
The irate Chancellor forthwith reincar- 
cerated the culprit for the old offense. A 
second time the unfortunate master in 
chancery successfully invoked the assist- 
ance of Justice Spencer, only for a third 
time to feel the Chancellor’s heavy hand 
plucking him back from freedom. - The 
alleged contemnor was quite prominent 
in the political faction with which Em- 
met was identified. The latter now en- 
tered the lists in his defense and applied 
to the supreme court for a writ of habeas 
corpus, convinced, perhaps, that no mat- 
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ter how lightly Chancellor Lansing might 
regard the decree of one of the members 
of that tribunal, he would scarcely set 
at naught the mandate of the court it- 
self. But whatever hopes he entertained 
along this line were blighted, for a 
majority of the court, speaking through 
Chief Justice Kent, refused to sustain 
Judge Spencer’s position. Nothing 
daunted, Emmet and his associate, Rod- 
man, procured from the clerk in chan- 
cery a writ of error to the highest state 
court, the court of errors. A few days 
later, however, the inexorable Chancel- 
lor superseded the writ, and the supreme 
court because of that fact refused to 
certify the record to the court of errors. 
But that tribunal, of which the Chancel- 
lor was a member, by a divided vote and 
in conflicting opinions, through whose 
reluctant dignity there every now and 
then peeps the acrimony of the discus- 
sion, held that the Chancellor was with- 
out authority to refuse or supersede a 
writ of error. Later, in the same man- 
ner, the court overruled a motion to 
quash the writ, and still later decided 
that the Chancellor was without juris- 
diction to punish, even by way of con- 
tempt, for a statutory offense. Having 
thus vindicated his right to liberty, the 
released Yates determined to change 
roles and himself become an aggressor. 
The New York Habeas Corpus Act as- 
sessed a penalty of $1,250 against any- 
one who flouted its provisions. Yates 
at once brought a civil suit against Chan- 
cellor Lansing to recover this sum. The 
court of errors was again divided, but 
this time the majority came to the Chan- 
cellor’s relief and laid down the broad 
and usually beneficent principle, which 
has rarely since been disputed, that a 
judge of a court of record is not liable 
to answer personally, in a civil suit, for 
any act done by him in his judicial ca- 
pacity. 

The volume of 9 Cranch records Em- 
met’s first appearance in the United 
States Supreme Court. The year 1815 
is historic as probably being the first in 
which prominent members of the New 
York bar tried themselves in that forum. 
Up to that time it had been almost the 
exclusive province of the profession of 
Maryland. But the important and intri- 
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cate questions of maritime law, particu- 
larly in reference to prizes, began to 
loom large in the Federal jurisprudence 
because of the stirring naval events 
growing out of the War of 1812. Such 
a great shipping center as New York 
was necessarily sensitive to this new in- 
fluence, as the records of the Supreme 
Court soon reflected. As a result Em- 
met, in one term, argued four prize 
causes before that tribunal, being the 
cases of The Mary, 9 Cranch, 126, 3 L. 
ed. 678; The Frances, 9 Cranch, 183, 3 
L. ed. 698; The Adeline, 9 Cranch, 244, 
3 L. ed. 719, and The Nereide, 9 Cranch, 
388, 3 L. ed. 769. His appearance in 
this novel and impressive forum was sig- 
nalized by one of the most celebrated in- 
cidents in its history, his clash with the 
redoubtable Pinkney, the undoubted and 
acknowledged head of the American bar. 
Time has not dealt kindly with that 
greatest of American lawyers. Even by 
the legal profession he has been largely 
forgotten. What little of his once splen- 
did fame remains has been unduly, and 
even shamefully, obscured, by the accen- 
tuation of what John Randolph right- 


fully termed “foibles.” In his own gen- 


eration, however, Pinkney filled the 
minds and imaginations of his contem- 
poraries like a giant, and was at once 
the admiration and the fear of his con- 
temporaries. There can be but little 
question but that Pinkney was not un- 
conscious of his wonderful gifts. That 
is a failing which history almost com- 
pels us to conclude to be common, al- 
though by no means peculiar, to genius. 
There is hardly less doubt but that his 
indisputable leadership, coupled with this 
realization and a temperament naturally 
ardent, sometimes betrayed him into a 
censurable disregard of the amenities dic- 
tated both by usage and generosity on 
the occasion of a forensic combat. It 
was one of these lapses that provoked 
from Emmet his historic rebuke. Al- 
though this incident has usurped such a 
disproportionate place in the life of Em- 
met as almost to be the circumstance 
most frequently related to him, yet I 
have been unable to draw from the var- 
ious narratives any consistent and satis- 
factory account. It is usual to fix its 
occurrence during the progress of the 
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argument in the noteworthy and well- 
known case of The Nereide. This, how- 
ever, seems to me to be contradicted by 
the weight of the best testimony avail- 
able and to be impossible of reconcile- 
ment with the known and undoubted 
facts of that cause. Perhaps, to point 
this last observation, it would be the bet- 
ter policy to relate the story before dis- 
secting it. Emmet, according to all the 
narrators, was opposed to Pinkney in a 
cause of no little weight. During Em- 
met’s argument, the great Marylander’s 
countenance mirrored his impatience and 
dissent. Hardly had Emmet resumed 
his seat, when Pinkney leaped to his feet, 
and, in a tone which barbed his words, 
announced with positiveness that on the 
morrow, to which the argument was ad- 
journed, he would show that his prede- 
cessor was mistaken in every statement 
of fact and every conclusion of law 
which he had enunciated. The promised 
demonstration probably did not depart 
from the high tone thus assumed by his 
exordium. When Pinkney concluded, 
the argument was supposed to be closed. 
Emmet, however, was not so easily to be 
put out of countenance. To the alarm 
of the Chief Justice, who feared a scene, 
he at once arose, and in a voice whose 
tense emotion thrilled his auditors said: 
“The gentlemen yesterday announced to 
the court his purpose to show that I was 
mistaken in every statement of fact and 
every conclusion of law which I had 
laid before it. Of his success to-day the 
court alone have a right to judge; but I 
must be permitted to say that, in my esti- 
mation, the manner of announcing his 
threat of yesterday, and of attempting 
to fulfil it to-day, was not very courteous 
to a stranger, an equal, and one so truly 
inclined to honor his talents and learning. 
It is a manner which I am persuaded he 
did not learn in the polite circles in 
Europe, to which he referred, and which 
I sincerely wish he had forgotten there, 
wherever he may have learned it.” 

It is usual to put immediately into Pink- 
ney’s mouth the complete and generous 
apology, which, in my opinion, was ut- 
tered several days later ; for if the former 
Ambassador to England had then of- 
fered the glowing apology ascribed to 
him, Ticknor, who was present, could 
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hardly have written that Mr. Pinkney 
replied in a few words of “cold and in- 
efficient explanation.” Yet, on the other 
hand, there is also no doubt but that 
Pinkney, his better nature in the ascen- 
dancy, did tender an early, adequate, and 
ungrudging reparation. From a consid- 
eration of the various accounts and of 
the still more persuasive evidence of the 
mute facts afforded by the official court 
reports, it appears to me to be plain that 
the offense was given during the argu- 
ment of Emmet’s very first case in the 
Supreme Court, that of The Mary, and 
that the apology was offered during the 
argument of The Nereide, which occur- 
red shortly afterwards. It is impossible 
that The Nereide should have witnessed 
both,—this for the decisive reason that 
it is unanimously agreed, and is a cir- 
cumstance on which the possibility of the 
story depends, that Emmet preceded 
Pinkney in the argument. Yet in the 
cause of The Nereide Pinkney preceded 
Emmet, who closed the argument both 
of his side and of the case. In the cause 


of The Adeline Pinkney did not appear, 


while in the case of The Frances Pinkney 
and Emmet were colleagues, and here al- 
so Emmet followed Pinkney in the argu- 
ment. In The Mary, on the contrary, 
the two were opposed and Emmet im- 
mediately preceded Pinkney, whose ar- 
gument, moreover, even in the synco- 
pated form available in the official report, 
reveals no little vehemence. This view 
is fully supported by two authorities de- 
serving of the greatest credence. After 
Emmet’s death, Justice Story wrote a 
very interesting and important letter 
concerning him to William Sampson. In 
this letter, after describing Emmet’s 
grave and striking demeanor, which first 
attracted his attention, the distinguished 
jurist referred to his first appearance in 
the Supreme Court, as follows: “There 
were, too, some accidental circumstances 
connected with his arguments on that 
occasion, which left a vivid recollection 
upon all who had the pleasure of hearing 
him. It was at this time that Mr. Pink- 
ney of Baltimore, one of the proudest 
names in the annals of the American bar, 
was in the meridian of history. ‘ 

In the only cause in which Mr. Emmet 
was engaged, Mr. Pinkney was retained 
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on the other side. He (Pinkney) 
won an easy victory and pressed his ad- 
vantage with vast dexterity, and, as Mr. 
Emmet thought, with somewhat of the 
display of triumph.” This unimpeach- 
able testimony is, to my mind, clearly 
supported by the account of the incident 
given in his memoir of Emmet by Mr. 
Haines, who was present at The Nereide 
argument. Lastly, Mr. Wheaton in his 
Life of Pinkney, published in 1826, is 
even more illuminating. Beginning at 
page 455 of this valuable work, Mr. 
Wheaton gives a report of Pinkney’s 
masterly argument in the cause of The 
Nereide. At page 500 occurs the follow- 
ing splendid passage in this speech: “We 
are fallen upon strange times, when 
every sort of absurdity—I beg my learn- 
ed opponents to pardon the accidental 
freedom of this expression, and to be- 
lieve that I respect them both too much 
to be willing to give umbrage to either. 
To one of them, indeed, I have hereto- 
fore given unintentional pain, by obser- 
vations to which the influence of acci- 
dental excitement imparted the appear- 
ance of unkind criticism. The manner 
in which he replied to those observations 
reproached me by its forbearance and 
urbanity, and could not fail to hasten the 
repentance which reflection alone would 
have produced, and which I am glad to 
have so public an occasion of avowing. 
I offer him a gratuitous and cheerful 
atonement,—cheerful because it puts me 
to rights with myself, and because it is 
tendered, not to ignorance and presump- 
tion, but to the highest worth in intellect 
and morals, enhanced by such eloquence 
as few may hope to equal, to an interest- 
ing stranger whom adversity has tried 
and affliction struck severely to the 
heart, to an exile any country might be 
proud to receive, and every man of a 
generous temper would be ashamed to 
offend.” 

Mr. Wheaton, in a note to this para- 
graph, has this to say as to the occasion 
when the offense referred to by the ora- 
tor had been given: “In the case of The 
Mary, argued at the same term, in which 
Mr. Emmet (of counsel for the captors) 
spoke, as Mr. Pinkney supposed, a little 
too harshly of one of the claimants.” 

The cause of The Nereide, mentioned 
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so frequently above, is for a variety of 
reasons one of the most famous ever be- 
fore the Supreme Court, and was the 
occasion of Emmet’s greatest profession- 
al triumph. One Mr. Pinto, a native of 
Buenos Aires trading in Europe, placed 
his goods on board an English merchant 
vessel which was captured by an Amer- 
ican privateer. Mr. Pinto thereupon 
sued to recover his cargo, but was met 
by the contention that by intrusting it 
for transportation to the ship. of an 
enemy of the captors he had rendered it 
incapable of separation from the hostile 
vessel, and had, therefore, forfeited the 
rights of a neutral. In support of this 
contention Pinkney made one of the most 
magnificent speeches, ever heard in the 
Supreme Court,—the only one, it seems, 
that ever wrung a personal comment 
from Marshall’s pen. Emmet, however, 
in upholding the rights of Mr. Pinto, 
did not, by common report, descend from 
the lofty standard set by his great rival ; 
and while Pinkney won a compliment, 
Emmet and Hoffman gained from Mar- 
shall what was much more satisfactory, 
a favorable decision. In view of certain 


recent history, it is not uninteresting to 


know that during the course of his ar- 
gument Pinkney asserted that an armed 
merchant vessel has the right to attack 
and “to capture such enemy vessels as 
may chance to cross her path.” Emmet, 
however, interrupted him, and, denying 
its existence, remarked: “I shall main- 
tain that she has no such right. She can 
capture only when she is herself assailed. 
She may be treated as a pirate if she 
is the assailant. Where are the author- 
ities that prove the contrary?” 

In the same letter before referred to, 
Justice Story has this to say concerning 
Emmet’s effort on this occasion: “His 
speech was greatly admired for its force 
and fervor, its variety of research and 
its touching eloquence. It placed him at 
once by universal consent in the first 
rank of American advocates. I do not 
mean to intimate that it placed him be- 
fore Mr. Pinkney, who was again his 
noble rival for victory. But it settled 
henceforth and forever his claims to 
very high distinction in the profession.” 

Before leaving this particular phase 
of Mr. Emmet’s career, it might be well 
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to supplement the above accounts of The 
Mary and The Nereide with Ticknor’s 
description of Emmet’s argument in the 
cause of The Frances. In this case, as 
above stated, Emmet was associated with 
Pinkney. Their opponent was the clear 
and resourceful Dexter, the pride of the 
Massachusetts bar. Ticknor might well 
confess himself fortunate to hear these 
three lawyers in one case. Emmet in 
particular captivated him, and he wrote 
of him: “Mr. Emmet closed the cause 
in a style different from either of his 
predecessors. He was well pos- 
sessed of his cause, and spoke with a 
heartiness, showed that he desired to 
serve his client rather than to display 
himself. He was more bold and free in 
his language, yet perhaps equally exact 
and perspicuous; and if Mr. Pinkney 
was more formally logical, and Mr. Dex- 
ter more coldly cogent, Mr. Emmet was 
more persuasive. When he had finished, 
I was surprised to find that he had in- 
terested me so much that, if he had not 
stopped, I should have lost my dinner.” 

Prior to his appearance in the Federal 
Supreme Court, the final seal of approv- 
al had been put on Emmet’s professional 
standing, as far as the state was con- 
cerned, by his appointment, in 1812, to 
the attorney-generalship of New York. 
In this high trust, however, he distin- 
guished himself only for a short time, 
and then, amid universal regret, resigned 
to resume his private practice. I have 
already noted Mr. Haines’s remark that 
Mr. Emmet excelled in retort. As illus- 
trative of this characteristic, Mr. Haines 
relates an incident which occurred in a 
criminal case in which Mr. Emmet ap- 
peared as attorney general. Distrustful 
of the sufficiency of the defense, the at- 
torneys in charge thereof had recourse 
to an old stratagem and assigned one of 
their number the special task of baiting 
Emmet. In this argument to the jury, 
this attorney insinuated that the entire 
prosecution was political and that Emmet 
had to pay the price for his appointment 
to the attorney-generalship by conduct- 
ing it. Other incidents of the trial had 
probably not softened Emmet’s resent- 
ment, and so, when he came to close, he 
crushed his adversary by the withering 
statement that the accusation “is false 
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and he knew it. The office which I have 
the honor to hold is the reward of useful 
days and sleepless nights, devoted to the 
acquisition and exercise of my profes- 
sion, and of a life of unspotted integrity, 
—claims and qualifications which that 
gentleman can never put forth for any 
office, humble or exalted.” 

Undoubtedly the most momentous of 
all the causes which experienced the 
thrill of Emmet’s eloquent logic was Gib- 
bons v. Ogden, 9 Wheat. 1, 6 L. ed. 
23, the very mention of which renders 
vain and foolish any feeble attempt to 
describe its far-reaching importance. As 
is so well known, that tall tower in our 
jurisprudence involved the right of the 
state of New York to give to Robert 
Fulton the exclusive navigation by fire 
and steam of all the waters in the state, 
—legislation so acutely felt and resented 
by the neighboring states of New Jersey 
and Connecticut that Wirt, in his argu- 
ment before the Supreme Court, gravely 
declared that the three were on the verge 
of civil war in consequence thereof. It 
is not without interest to know that Ful- 
ton and Emmet were friends of long 
standing. Indeed, their intimacy dated 
back to the days when Emmet was in 
Paris, anxiously waiting for the signal 
to fly to the assistance of insurgent Ire- 
land. So impressed was Fulton by Em- 
met that he enthusiastically adopted Em- 
met’s revolutionary plans and prepared 
to share, in person, his dangers. To my 
mind the most striking sentence in the 
entire two massive volumes of Dr. Em- 
met is this little sentence, written, over 
a century ago, by Thomas Addis Emmet 
in his Paris diary: “Saw Fulton, who 
promised, if the affair should become so 
serious as to leave him room to work, he 
would go over and commence his plan 
of operations with his torpedoes.” How 
modern that sounds, and how we won- 
der just what was “his plan of operations 
with his torpedoes.” Dr. Emmet sheds 
another very interesting side light on the 
relations between the two men. “There 
is a tradition in the family,” he writes 
at page 427 of his first volume, “that Mr. 
Emmet, after defending a suit in Tren- 
ton, New Jersey, was returning to New 
York with Mr. Fulton, and not being 
able to get over on the ferryboat, they 
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and others attempted to cross on the ice 
from ‘Hobuck’ ferry point at Mr. John 
Steven’s place. The ice not being strong 
and partially covered by water, Mr. Em- 
met, the heavier of the two, broke 
through. In his efforts to get Mr. Em- 
met out Mr. Fulton exposed himself by 
getting overheated, with the result that 
he caught a severe sore throat. Without 
waiting to recover from it, he again ex- 
posed himself on the following day in 
very inclement weather, and in conse- 
quence of his imprudence, he died, at 
No. 1 State street, a few days after- 
wards, in February, 1815.” As long as 
the great inventor lived, Emmet repre- 
sented him in the interminable litigation 
in which the ingratitude of his country- 
men involved him. At one session of the 
legislature it was proposed to revoke the 
concessions made to Fulton; but Em- 
met appeared at the bar of the house, 
and made so vigorous and moving an 
appeal for his friend that the proposed 
legislation was abandoned. After Ful- 
ton’s death, Emmet appears to have been 
counsel for his executors ; and it was but 
natural that, when the validity of the 
grant to Fulton was questioned, the leg- 
islature of the state, in recognition both 
of his pre-eminence and of his intimacy 
with the Fulton family, should retain 
him to assist in its defense. Pinkney 
had been secured by Ogden, who was the 
assignee of Fulton and Livingston, to 
protect his rights; but before the case 
reached the Supreme Court on its merits, 
that matchless orator and jurist was no 
more. Thomas J. Oakley, afterwards 
chief justice of the supreme court of 
New York, was his not unworthy suc- 
cessor. With the exception of McCul- 
loch v. Maryland, 4 Wheat. 316, 4 L. ed. 
579, it may well be doubted if a greater 
array of legal genius has been assembled 
in a single cause in this country —Web- 
ster and Wirt for Gibbons, Emmet and 
Oakley for Ogden. Years later, Justice 
Wayne in his opinion in the Passenger 
Cases paid their argument a singular and 
high tribute by remarking: “The case of 
Gibbons v. Ogden, in the extent and 
variety of learning, and in the acuteness 
with which it was argued by counsel, is 
not surpassed by any other case in the 
reports of courts. The case will always 
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be a high and honorable proof of the 
eminence of the American bar of that 
day.” 

All the actors in the cause seem to 
have realized keenly its importance and 
novelty, and to have spared no effort to 
call into play their every power. This 
is attested by a lively paragraph in one 
of Wirt’s letters to Judge Carr. “To- 
morrow week,” wrote that genial and 
lovable advocate, “will come on the great 
steamboat question from New York, 
Emmet and Oakley on one side, Webster 
and myself on the other. Come down 
and hear it. Emmet’s whole soul is in 
the cause, and he will stretch all his great 
powers. Oakley is said to be one of the 
first logicians of the age, as much a 
Phocion as Emmet is a Themistocles. 
Webster is as ambitious as Cesar. It 
will be a combat worth witnessing.” 

So, indeed, it was, as Justice Wayne 
has testified. It might not be out of 


place here to hazard the assertion that, 
in my opinion, the glory of this memor- 
able cause has been altogether too com- 
pletely arrogated to Webster by the lat- 
ter’s overzealous admirers and biograph- 


ers. How often have we been told that 
Marshall’s opinion simply reiterated 
Webster’s argument. Wirt’s brilliant 
speech has been either ignored or mis- 
represented. It is frequently said that 
not a syllable of Wirt’s argument is re- 
flected in the opinion, whereas there is 
fully as much of it there as there is of 
that of Webster. As to Emmet and 
Oakley, rare mention is made that they 
even appeared in the case. Yet after a 
careful study of the four arguments and 
of the opinion, I venture to assert that, 
so far from being an echo of Webster’s 
argument, it was a marvelous logical 
structure, erected on the ruins of Em- 
met’s and Oakley’s contentions. I can- 
not escape the conviction that when 
Marshall wrote his decision he had the 
brief notes of Emmet and Oakley—not 
of Webster—before him; but that, in- 
stead of following, he was busy demol- 
ishing them one by one. Webster opened 
the case and had, therefore, no oppor- 
tunity of replying to Oakley or to Em- 
met. Consequently a large portion of 
Marshall’s opinion has to do with mat- 
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ters that do not appear in Webster’s 
argument. Its refutation of the theory 
of strict construction, its elaborate proof 
that commerce includes navigation, its 
refusal to admit that the power of Con- 
gress did not penetrate beyond the state 
line, its distinguishing of the power of 
taxation, and of the powers of passing 
quarantine and inspection and pilotage 
law, its assertion that steam vessels were 
contemplated by the laws of Congress 
regulating the coasting trade,—all these 
important particulars of the opinion were 
addressed to Emmet’s and Oakley’s ar- 
guments. The concluding words of 
Marshall’s opinion bear indubitable evi- 
dence that the Chief Justice was aston- 
ished, not so much at the strength of 
Webster’s and Wirt’s argument, as at 
that of their opponents. In his most vig- 
orous style he there explains that he has 
demonstrated at length propositions that 
might be deemed axioms, in order to pre- 
vent “powerful and ingenious minds” 
from compressing by “refined and meta- 
physical reasoning” the powers of the 
nation “into the narrowest possible com- 
pass,” and from so entangling and per- 
plexing the understanding “as to obscure 
principles which were before quite plain, 
and to induce doubts where, if the mind 
were to pursue its own course, none 
would be perceived.” If that passage 
was not written with Emmet and Oakley 
particularly in mind, his usual lucidity 
was absent from the great Virginian’s 
pen. 
Emmet’s argument in Gibbons v. Og- 
den covers seventy-nine pages in the of- 
ficial report and is almost as lengthy as 
the other three combined. It is replete 
with telling reasoning and contains a 
wealth of historical learning and re- 
search. One can trace the effect of Oak- 
ley’s and Emmet’s blows by the fact that 
Wirt, who closed the case, was virtually 
forced to abandon Webster’s bold prop- 
osition that Congressional inaction on a 
matter of commerce demonstrated its 
will to leave it free, and by the further 
fact that Marshall himself expressly re- 
fused to adopt that extreme position. 
Just as Wirt’s unsuccessful argument in 
the Dartmouth College Case, 4 Wheat. 
518, 4 L. ed. 629, found a haven in the 
decision in the Charles River Bridge 
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Case, 11 Pet. 420, 9 L. ed. 773, so the 
discomfited effort of Oakley and Emmet 
in Gibbons v. Ogden is reflected in 
Cooley v. Port Wardens, 12 How. 299, 13 
L. ed. 996, and the numerous decisions 
that have followed that authority. In 
reading Emmet’s argument one cannot 
fail to be impressed with the decisive 
manner in which he anticipated and 
practically annihilated Wirt’s leading 
contention; namely, that the legislation 
was obnoxious to the provision of the 
Federal Constitution bestowing on Con- 
gress authority to promote science and 
the useful arts. Wirt, however, had his 
revenge. Emmet closed with a perora- 
tion of lofty and vigorous eloquence. 
Wirt, nevertheless, for his peroration 
used the very same shafts Emmet had 
winged, and turned them against him in 
a most skilful, eloquent, and effective 
manner. 

Gibbons v. Ogden was argued early in 
1824. Emmet was then sixty years of 
age ; and his increasing years silently but 
plainly indicated the ever-nearing ap- 
proach of the inevitable. Yet every mo- 
ment of the succeeding years was a 
moment of activity. Emmet was a pro- 
digious worker—thirteen hours was his 
minimum. Probably had he husbanded 
his resources prudently, they would have 
survived many years longer. But before 
the blow fell, he, in company with Og- 
den, somewhat avenged his defeat in the 
“Steamboat Case” by wresting a victory 
from Webster in the celebrated Astor 
Case, which involved a very large part 
of what subsequently became the colossal 
fortune of that noted family. The state 
of New York had confiscated the exten- 
sive estates of Roger and Mary Morris 
and, supposing that the unfortunate vic- 
tims of its wrath had been vested with 
an absolute title, sold them in fee to 
numerous persons. As a matter of fact, 
however, Roger and Mary Morris pos- 
sessed only a life estate, and Colonel 
Astor purchased the rights of the re- 
maindermen and brought ejectment in 
the United States court against the gran- 
tees of the state, which appropriated sev- 
eral hundred thousand dollars to protect 
them in event they were dispossessed. 
Emmet was Astor’s chief counsel, and 
his summing up to the jury was by every- 
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one pronounced not inferior to any of 
his previous efforts. Mr. Haines said 
of it after Emmet’s death: “He ad- 
dressed the jury in a style of animated 
eloquence, of prompt and overwhelming 
retort, and of powerful argument, which 
was said by many of his audience to have 
surpassed his earlier efforts.” The jury 
returned a verdict for his client and the 
judgment rendered by the court thereon 
was affirmed by the United States Su- 
preme Court in Carver v. Jackson ex 
dem. Astor, 4 Pet. 1, 7 L. ed. 761, Jus- 
tice Story rendering the opinion. By 
that time, however, Emmet was no more, 
and his place in the upper court was 
taken by Writ. Immediately after win- 
ning this grand victory, Emmet threw 
himself into another case, which com- 
manded all his abilities, the ejectment 
suit against the Trustees of the Sailors’ 
Snug Harbor, testing their title to the 
property now so invaluable. When the 
cause had been in progress two or three 
days and Mr. Emmet had proven his 
zeal by devoting to it not only his days 
but his nights as well, the attorney gen- 
eral, who was on the other side, chanced 
to address a remark to his venerable op- 
ponent. He elicited no reply, and the 
ensuing glance of wonderment noted 
with alarm that Mr. Emmet’s head was 
reposing motionless on the table before 
him. An apoplectic stroke had overtak- 
en him. He was stricken, as Pinkney 
had been a few years previously, while 
in the actual prosecution in the forum of 
his professional duties. He was gently 
removed to his home, where he expired a 
few hours later. It would be idle and 
futile to attempt to describe the deep 
sentiments of affection, grief, and esteem 
evoked by the melancholy event. The 
tributes which enrich Dr. Emmet’s pages 
convince me that in all probability no 
American lawyer, who had spent an 
equally insignificant period in public sta- 
tions, has been so universally bewailed. 
The bar convened forthwith, and not 
only adopted resolutions that bespoke in 
no uncertain tones its sense of irrepara- 
ble loss, but, upon motion of the mag- 
nanimous Ogden, unanimously resolved 
to erect a monument to attest their sen- 
timents and Emmet’s virtues. Subse- 
quently this took the shape of a mural 
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tablet and a bust by Browere which now 
adorn one of the supreme court cham- 
bers in the county courthouse in New 
York city. I know of no similar instance 
where one whose fame has rested so 
largely on professional achievement 
alone has been so signally and speedily 
honored; and one cannot refrain from 
moralizing on the change in attitude to- 
wards Emmet which had been wrought 
in the New York bar by the association 
of a score of years. His funeral was a 
concourse of all that was noteworthy in 
the state. Dr. Emmet, his biographer, is 
the authority for the assertion that his 
was the only funeral of a private citizen 
which was attended by the corporation of 
New York in its official capacity. The 
governor of the state, DeWitt Clinton, 
and the two United States Senators, Van 
Buren and Sanford, were among his 
pallbearers. So also was the illustrious 
Kent, who thus made final atonement 
for his opposition to Emmet’s admission 
to the New York bar. The judiciary of 
the state were present in impressive 
numbers. And best of all, the common 
people by their demeanor and over- 
whelming attendance proclaimed to all 
their consciousness of the loss of an un- 
faltering friend. Throughout his career 
in the land to which he had taken his 
sorrows as well as his hopes, Emmet had 
been the fearless and untiring champion 
of his race. He now proved more for- 
tunate than his immortal brother in this 
that those who had been the objects of 
his unstinted devotion could write his 
epitaph; and the monument erected by 
them to him still stands in St. Paul’s 
churchyard, testifying in equal measure 
to his grandeur of character and of 
achievement, and to their love. 

The press of New York, and, indeed, 
of the country in general, was one in ex- 
tolling both in verse and prose his genius 
and virtues. William Cullen Bryant sig- 
nalized his advent to the editorship of 
the New York Post by a glowing eulogy. 
“By the death of Mr. Emmet,” he wrote, 
“the state of New York has lost one of 
the most learned lawyers that ever 
adorned her bar, and an advocate whose 
powers were unrivaled.” And again: 
“Mr. Emmet could touch the sensibilities 
and stir up the passions when he pleased, 
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and the passages of pure, and even sub- 
lime, eloquence, which occur in some of 
his speeches, establishes his claim to the 
reputation of an eminent orator upon a 
firm foundation.” 

The New York Enquirer observed: 

“As an orator he was, if not the first, at 
least among the first, in the — As 
an advocate he had no equal. 
There is no man whose loss will be more 
perceptible, more regretted, at the bar. 
He was, by the consent of his colleagues, 
facile princeps.” 

The Truth Teller lamented: “Thus in 
the fulness of his fame, at the height of 
his profession, and beloved by all, has 
our bar been deprived of its brightest 
ornament, America of one of her no- 
blest citizens, and Irishmen of one of 
their best friends.” 

The New York Albion styled him the 
father of the bar, et decus et tutamen, 
and continued: “Perhaps we may say, 
without offense to those who survive 
him, that whether we regard the virtues 
of the heart, the high sense of honor 
which characterized every action of his 
life, or the displays of his forensic talent, 
he has not left his superior behind him.” 

The Commercial Advertiser, the New 
York American, and the New York 
Courier, were among the numerous 
journals that swelled the universal 
chorus of eulogy and regret. In 
Philadelphia, the Saturday Evening 
Post carried an extensive sketch of his 
life, while in Boston a public meeting 
passed resolutions of appreciation and 
condolence. In fact, all classes of citi- 
zens and even distant parts of the coun- 
try appeared to feel that they had sus- 
tained a grave and personal loss. 

From the various appreciations of 
Emmet printed both before and after his 
death, one characteristic stands forth 
conspicuously,—his rich endowment of 
the precious gift of eloquence. From the 
critical and scholarly Bryant to the hum- 
blest hackster, all agree that he possessed 
a fervor and a magnetism and a com- 
mand of glowing diction and compelling 
tones that moved and thrilled his audi- 
tors. No one has expressed this more 
clearly and exactly than Justice Story, 
and certainly there is no one whose words 
on such a subject would be more calcu- 











lated to carry conviction. He told Samp- 
son, of Emmet: “That he had great 
qualities as an orator cannot be doubted 
by anyone who had heard him. His 
mind possessed a good deal of the fer- 
vor which characterizes his countrymen. 
He was quick, vigorous, searching, and 
buoyant. He kindled as he spoke. There 
was a spontaneous combustion, as it 
were, not sparkling, but clear and glow- 
ing. His rhetoric was never florid; and 
his diction, though select and pure, 
seemed the common dress of his thoughts 
as they arose, rather than any studied ef- 
fort at ornament. Without being de- 
ficient in imagination, he seldom drew 
upon it for resources to aid the effect of 
his arguments or to illustrate his 
thoughts. His object seemed to be, not 
to excite wonder or surprise, to captivate 
by bright pictures and varied images and 
graceful groups and startling appari- 
tions, but by earnest and close reason- 
ing to invoke the judgment, or to over- 
whelm the heart by awakening its most 
profound emotions. His own feelings 
were warm and easily touched. His sen- 
sibility was keen, and refined itself al- 
most into a melting tenderness. His 
knowledge of the human heart was vari- 
ous and exact. He was easily captivated 
by the belief that his own cause was just. 
Hence his eloquence was most striking 
for its persuasiveness. He said what he 
felt, and he felt what he said. His com- 
mand over the passions of others was in- 
stantaneous and sympathetic. The tones 
of his voice, when he touched topics call- 
ing for deep feelings, were themselves 
instinct with meaning. They were utter- 
ances of the soul as well as of the lips.” 

To this high quality of eloquence it is 
probable that no small part of Emmet’s 
success as an advocate was due. There 
seems to be complete accord that it was 
in that role that he particularly shone, 
and it appears to be equally conceded 
that in New York, at least, he had in it 
no peer or rival. “The unrivaled advo- 
cate,” Bryant styles him, picking his 
words with deliberation. Of course; elo- 
quence is but one of the many gifts that 
go to make an advocate. Logic, knowl- 
edge of men, skill in handling them, and 
resourcefulness are even more potent, as 
witness the triumphs of the matter-of- 
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fact Scarlett. These talents also Emmet 
displayed in abundance, and they de- 
mand for him a place in our legal annals 
not far removed from Sergeant Pren- 
tiss and Rufus Choate. In the appellate 
court Emmet was likewise at home. Oth- 
erwise the arguments in the cause of The 
Nereide and in Gibbons v. Ogden would 
never have been born; and Justice Story, 
who, in spite of his keen literary and ora- 
torical appreciation, was, above every- 
thing else, a lawyer, would never have 
said that his speech in the former “set- 
tled henceforth and forever his claims 
to very high distinction in the profes- 
sion.” 

Theré are two other things that im- 
press the reader of the comments on 
Emmet’s death. The first is the con- 
stant reference to his learning and schol- 
arship. At the beginning of this sketch 
his brilliant career at Trinity College was 
mentioned. The ample store he then 
amassed was increased every year of his 
life by his assiduous and affectionate ap- 
plication. The second is his purity and 
charm of character. A score of years 
later Daniel Lord, in his classic address 
before the New York bar association, 
combined these two ideas in a sentence 
of strange and surprising beauty, when 
he said: “Let me bring up to your view 
Emmet, whose enlarged and extensive 
learning was equaled by his simplicity of 
heart.” Rarely, indeed, has the eulogy of 
associates and acquaintances contained 
so little alloy of criticism. The New 
York Courier remarked soon after his 
death: “Few men of brilliant talents can 
pass through a conflicting professional 
life without exciting envy or jealousy; 
fewer still, however pure in character, 
can escape the breath of suspicion and 
misrepresentation. In this the lament- 
ed Emmet was peculiarly fortunate ; his 
enemies were few indeed, and envy, de- 
spairing of reaching the elevation on 
which he stood, looked elsewhere for an 
object. No whisper was ever heard 
against the purity of his character. He 
kept the whiteness of his soul unsullied 
and added to brilliancy of genius, up- 
rightness of purpose and generosity of 
heart.” 

Next to his unbending integrity, the 
principal cause for the esteem in which 
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Emmet was held by everyone is to be 
sought in his absolute freedom from 
jealousy and envy, and the petty mean- 
nesses which those vices engender even 
in the hearts and actions of those whom 
genius counts as her own. The misfor- 
tunes of his early life had rendered him 
entirely careless of the worldly honors 
that kindle, and, unfortunately, not in- 
frequently corrupt, the minds and souls 
of the ambitious. They had, moreover, 
imparted to him that profound sympathy 
and understanding which heavy sorrow 
bestows when it does not embitter. Jus- 
tice Story tells how on the occasion of 
the Nereide argument he melted the 
hearts of his auditors by observing: 
“My ambition was extinguished in my 
youth ; and I am admonished by the pre- 
mature advance of age not now to at- 
tempt the dangerous paths of fame.” 
According to the same testimony, Mr. 
Emmet’s physical appearance was an 
earnest of the sincerity of the sentiment 
uttered, for we are also told by him that 
“although at that period he could have 
been but little, if any, turned of fifty 
years of age, the deep lines of care were 
marked upon his face. There 


was an air of subdued thoughtfulness 


about him. He was cheerful, but 

rarely, if ever, gay; frank and courteous, 

but he soon relapsed into gravity when 

not excited by the conversation of oth- 
” 


ers.” Ticknor also, contrasting Emmet 
with Pinkney and Dexter, bears the same 
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witness. “Mr. Emmet,” he remarked of 
the argument in the case of The Frances, 
9 Cranch, 183, 3 L. ed. 698, “closed the 
cause in a style different from either of 
his predecessors. He is more advanced 
in life than they are; but he is yet older 
in sorrows than in years. There is an 
appearance of premature age in his per- 
son, and of a settled melancholy in his 
countenance, which may be an index to 
all that we know of himself and his fam- 
ily. At any rate, it wins your interest 
before he begins to speak.” When one 
recollects the burden of sorrow which 
thus left so visible a mark on Emmet’s 
demeanor, and when one recalls the dis- 
advantages and hardships under which 
he struggled when first he came as an 
unwelcome stranger to the New York 
bar, and then, when one views the mag- 
nificent structure of achievement, which 
in spite of all those ordinarily over- 
whelming discouragements he erected on 
the ruins of a blighted life, whatever re- 
sources of admiration, wonder, and 
praise we may possess are bound to be 
impressed into service. 

So lived and died Thomas Addis Em- 
met, whose illustrious career and spotless 
life not only sustained, but enriched, the 
traditions of a name sacred to freedom 
and to chivalry 
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A Remedy for the Evils of Expert 


Testimony 


BY OSCAR C. MUELLER 


HE present status of ex- 
pert testimony is unques- 
Hf hs tionably a disgrace to all 
>? - the professions, and we 

4 should free them from this 

{ stigma and have the legal 

= profession pioneer remedial 
legislation. As long ago as 1874, Pro- 
fessor John Ordronaux declared: 





There is a growing tendency to look with 
distrust upon every form of skilled testimony. 
Fatal exhibitions of scientific inaccuracy and 
self-contradiction cannot but weaken public 
confidence in the value of all such evidence. 
Some remedy is called for both in the interest 
of humanity and justice. 


Forty-three years have elapsed with 
no change in the law. 

We have a code provision in Califor- 
nia, § 1870 of the Code of Civil Proced- 
ure, subd. 9, which provides that the 
opinion of a witness may be given on 
“question of science, art, or trade when 
he is skilled therein,”—and there we end. 

A judge of the Supreme Court of the 
United States declared in a leading case 
that “experience has shown that oppo- 
site opinions of persons professing to be 
experts may be obtained to any extent; 
and it often occurs that not only days, 
but even weeks, are consumed in exam- 
inations to test the skill or knowledge 
of such witnesses and the correctness of 
their opinions, wasting time and wearing 
the patience of both the court and jury, 
and perplexing instead of elucidating 
the questions involved in the issue.” 

In a celebrated case in New York city, 
the expert testimony required six days 
for its introduction. Eminent surgeons 
were called and learned counsel examined 
them. When the judge charged the 
jury, he told them to disregard all of the 
expert testimony, as the same was too 
contradictory ! 


Of the Los Angeles Har 
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In the famous Leutgert murder case, 
tried in Chicago some years ago, the 
bones of the victim were discovered in 
a vat. Some of the most widely known 
osteologists of the age strenuously in- 
sisted that the bones in question did not 
come from a human being, but belonged 
to a hog! 

A case involving considerable expert 
testimony was that of the investigation 
of the report of the inheritance tax ap- 
praisers in the estate of a California 
pioneer. The estate was settled in Los 
Angeles county. 

Four or five witnesses testified that the 
value of the estate was over $7,000,000. 
These experts appeared for the state. 
The witnesses for the executors swore 
that the value was about $3,000,000,—a 
slight difference of $4,000,000. The 
award of the trial court was in the neigh- 
borhood of $3,300,000. In this estate, 
the highest estimate of the witnesses was 
$7,028,246, while the highest estimate 
made by an expert called on behalf of 
the estate was $3,050,398. 

The appellate court sustained the rul- 
ing of the trial court. 

Here was a case where the state en- 
deavored to levy an unjust tax upon heirs 
by means of “expert” testimony. For- 
tunately the courts did not put their 
stamp of approval on this manner of ex- 
tracting money from those who inherit 
property. 

In commenting upon the testimony of 
paid experts, Judge Walter Bordwell, a 
learned California jurist, termed their 
testimony as “mental acrobatism, dexter- 
ity, and juggling.” Continuing, Judge 
3ordwell says: 


In the very nature of things under such 
circumstances openness of mind and delivery 
of testimony free from bias are out of the 
question. Under such conditions witnesses 
are saturated with prejudices. 
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At the present time there are so many 
technicalities surrounding the introduc- 
tion of testimony offered by experts that 
when a layman sits in court and hears the 
objections made, we can understand why 
Frederick R. Coudert, the eminent New 
York lawyer, said in his book, “Certain- 
ty and Justice:” 


The public naturally think the law 
is a mere Chinese puzzle, enacted by lawyers 
for the benefit of lawyers. 


A leading case involving expert testi- 
mony in California was that of Re Dol- 
beer, 149 Cal. 227, 86 Pac. 695, 9 Ann. 
Cas. 795. Prominent San Francisco law- 
yers were arrayed against each other. 

Miss Dolbeer left a very large estate, 
and disappointed relatives instituted pro- 
ceedings to contest her will. The con- 
testants offered three physicians, none of 
whom had known Miss Dolbeer during 
her lifetime. They were asked long hy- 
pothetical questions, purporting to give 
the facts in the case, commencing with 
the alleged insanity of Miss Dolbeer’s 
mother, then proceeding with various 
facts surrounding her life, her mental 
and emotional characteristics, and finally 
her death by her own hand. Justice Hen- 
shaw, of the supreme court, said: 


These three medical experts in answer to 
these long hypothetical questions replied that, 
upon the assumption of the truth of the facts 
stated, they were of the opinion that “at the 
time of her death” Miss Dolbeer was of un- 
sound mind and suffering from a form of 
insanity known to medical science as “simple 
melancholia.” The witnesses were skilled 
alienists, it may be conceded, but the evidence 
thus adduced of one who has never seen the 
person and who bases his opinion upon the 
facts given in a hypothetical question is evi- 
dence of the weakest and most unsatisfactory. 
Such questions themselves are always framed 
with great particularity to meet the views of 
the side which presents the expert. They al- 
ways eliminate from consideration the coun- 
tervailing evidence, which may be of a thou- 
sandfold more strength than the evidence up- 
on which the question is based. They are 
astutely drawn, and drawn for a purpose, and 
that purpose never is the presentation of all 
the evidence. It is never to present the fair 
and accurate view, but the purpose always is 
to frame a question such that the answer will 
announce a predetermined result. This kind 
of expert testimony, given under such circum- 
stances, even the testimony of able and dis- 
interested witnesses, as no doubt these were, 
is in the eye of the law of steadily decreasing 
value. The remedy can only come when the 
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state shall provide that the courts, and not 
the litigants, shall call a disinterested body or 
board of experts, who shall review the whole 
situation and then give their opinion with their 
reasons therefor to the court and jury regard-, 
less of the consequences to either litigant. So 
and so only can it be hoped to remove the esti- 
mate of infirmity which attaches at the present 
time to this kind of evidence. 


In the notorious Thaw Case the de- 
fendant produced expert witnesses to ar- 
gue the subject of the various forms of 
dementia, while on the behalf of the state 
of New York the experts were intro- 
duced for the purpose of showing that 
Thaw’s actions were not caused by a 
diseased brain. Then the tables were 
turned, and to prevent Thaw being in- 
carcerated in Matteawan, his physicians 
testified that he was of sound mind. 

In this case counsel for the state of 
New York were placed in a more em- 
barrassing situation than the defendant. 
In 1907 District Attorney Jerome re- 
quested the court to summon alienists in- 
dicating that Thaw was insane. In 1908, 
during the trial of the case, after calling 
the jury’s attention to peculiar actions of 
Thaw, Mr. Jerome said: 


If you gentlemen can see any maniac depres- 
sive in that, if there is any circulatory insan- 
ity in that, if there is any brain storm there, 
if there is anything that these bug specialists 
(the Jerome manner of characterizing eminent 
alienists), you can see what I cannot see. 
There is no evidence of delusion in the slight- 
est degree on his part. 


In 1909, during a habeas corpus pro- 
ceeding instituted by Thaw for the pur- 
pose of gaining his liberty, Jerome took 
the position that he was insane, and ex- 
amined noted experts to substantiate that 
claim. 

During this proceeding before Judge 
Mills of New York, seven weeks were 
devoted to alienists and others who tes- 
tified on the subject of Thaw’s mental 
condition. There were nearly eighty 
witnesses examined altogether. 


In 1913, after Thaw’s escape from 
Matteawan, Jerome appeared before the 
grand jury of Dutchess county and asked 
that Thaw be indicted for the crime of 
conspiracy. Apparently he had to take 
the position that he was sane, because an 
insane person cannot be charged with a 
criminal act. 
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In 1914, Mr. Jerome stated in his brief 
in the Supreme Court of the United 
States : 


This department (department of justice of 
New York state) regards Thaw as insane, a 
menace to society, and a fugitive from justice. 


So it will be seen that with the aid of 
alienists the state had Thaw twice sane 
and twice insane. 


No statute seems to touch upon the 
subject of the hypothetical question. In 
a murder trial pending in New York six 
experts were examined; most of them 
had a national reputation, and were called 
upon to answer a hypothetical question 
consisting of fifteen thousand words. 
Another hypothetical question contained 
twenty thousand words, and required two 
hours to read it. This lengthy question 
was propounded to Doctor Jelley, a Bos- 
ton expert on insanity, in the famous 
Tuckerman will contest. It involved the 
question of the capacity of the testator. 
The learned doctor answered the twenty 
thousand word question in three words: 
“T don’t know.” A frank answer, but 
rather perplexing to counsel. 


One of the common faults of experts 
is the desire to use many technical words, 
and thus confuse court and jury. In a 
case mentioned by Gilbert Stewart in his 
work on “Legal Medicine,” a surgeon 
was called to testify on a trial for assault. 
He stated that he found the injured man 
“suffering from a severe contusion of 
the integuments under the left orbit, with 
great extravasation of blood and ecchy- 
mosis in the surrounding cellular tissues, 
which were in a state of tumidity.” Now, 
of course, after a jury listened to such a 
description, it would seem that the pa- 
tient was about to die or that his condi- 
tion was exceedingly dangerous, while as 
a matter of fact, the eminent follower of 
Hippocrates was describing an ailment 
which we commonly call “a black eye.” 


_ We now come to the important ques- 
tion of suggested remedies. 


Among the reforms proposed by physi- 
cians might be mentioned those of Doctor 
E. W. Taylor of Boston, who urged ex- 
perts as follows: 


_ First. To refuse to testify upon the con- 
tingent basis. 
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Second. To decline to prompt lawyers in the 
examination of other experts. 

Third. To maintain an inflexible determi- 
nation to state the truth as he sees it. 


Doctor Walton, a celebrated Boston 
surgeon, Says: 

I think one of the dangers in giving expert 
testimony is the tendency for the expert to 
feel that he carries the whole case on his own 
shoulders, and must decide questions that 
ought to be left to the jury. Finally, 
the scientific witness should come into court 
with clean hands and a pure heart, with sin- 
cerity of purposes, with a tendency and desire 
to ascertain and recognize truth whenever it 
may be found; to conceal nothing, mindful of 
his oath, which requires him to speak not only 
the truth, but the whole truth. 


In 1911 an act was introduced in the 
senate and assembly of New York for 
the purpose of regulating the introduc- 
tion of medical expert testimony. The 
act failed because a claim was made that 
it attempted to create a “doctors’ trust.” 
Mr. Clemens Herschel, a noted consult- 
ing engineer, stated that if all experts 
had been included in the bill, such an ob- 
jection could not have been raised, and 
the bill might have passed. No exami- 
nation has been made by the writer of the 
New York statutes since that time. 

From my own experience and from re- 
viewing the situation with many judges, 
it would seem that a great many of the 
evils could be eliminated by the court ap- 
pointing the experts. 

In a city like New York the surrogate 
frequently has before him will contests 
in which very large amounts are involved. 
Of course the most skilful handwriting 
experts are employed for the purpose of 
aiding the contestant or respondent in the 
case. Surrogate Calvin in rendering a 
decision in a will contest said: 


In all cases wherein expert testimony is re- 
quired the expert should be employed and 
paid by the court and be regarded as a court 
officer. 

This statement was made after a long 

experience in probate hearings. 
_ Hon. G. A. Endlich, a Pennsylvania 
jurist, in an address before the Law 
Academy of Philadelphia, suggested the 
following : 

First. Formation of a stricter definition of 
expert capacity. 

Second. The reasonable limitation of the 
number of experts to be called in any case. 
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Third. The payment of expert witnesses out 
of the public treasury, at least in the first in- 
stance. 

By making experts the appointees of 
the court, and their compensation not 
only sure, but independent of the effect 
of their testimony, a prominent cause of 
bias would be eliminated. 

Doctor Andrew S. Lobingier, acting 
for the Los Angeles County Medical So- 
ciety, and myself, for the Bar Associa- 
tion of the same county, prepared an act 
to regulate medical expert testimony, and 
submitted the same to the legislature in 
1911. Later Frank F. Oster, judge of 
the superior court of San Bernardino 
county, joined us and discussed the fram- 
ing of a measure that would cover all 
experts. 

Of course, the two principal reasons 
for the selection of the expert by the 
court are: 

First. We would obtain impartial tes- 
timony, and there would be no object of 
prejudicing the case in favor of any liti- 
gant; and 

Secondly. A better class of experts 
would appear in our courts because the 
judge would seek to have the ablest phy- 
sician or engineer or handwriting expert 
appear, for the purpose of giving testi- 
mony. 

Our proposed act is as follows: 


An Act to Amend the Code of Civil Pro- 
cedure of California by Adding Thereto a 
New Section to be Numbered and Known as 
§ 1871, Relating to Experts, Their Appoint- 
ment by the Court or a Judge Thereof, and 
Providing for Their Compensation and Man- 
ner of Examination as Witnesses. 

The people of the state of California do en- 
act as follows: 

Section 1. A new section is hereby added to 
the Code of Civil Procedure of California, to 
be numbered and known as § 1871, and to read 
as follows: 

Sec. 1871. Whenever it shall be made to 
appear to any court or judge thereof, either 
before or during the trial of any action or pro- 
ceeding, civil or criminal, pending before such 
court, that expert evidence is, or will be, re- 
quired by the court or any party to such action 
or proceeding, such court or judge may, on 
motion of any party, or on motion of such 
court or judge, appoint one or more experts to 
investigate and testify at the trial of such ac- 
tion or proceeding relative to the matter or 
matters as to which such expert evidence is, or 
will be, required, and such court or judge may 
fix the compensation of such expert or experts 
for such services, if any, as such expert or 
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experts may have rendered, in addition to his 
or their services as a witness or witnesses, at 
such amount or amounts as to the court or 
judge may seem reasonable. In all criminal 
actions and proceedings such compensation so 
fixed shall be a charge against the county in 
which such action or proceeding is pending, 
and shall be paid out of the treasury of such 
county on order of the court or judge. In all 
civil actions and proceedings such compensa- 
tion shall, in the first instance, be apportioned 
and charged to the several parties in such 
proportion as the court or judge may deter- 
mine, and may thereafter be taxed and al- 
lowed in like manner as other costs. Nothing 
contained in this section shall be deemed or 
construed so as to prevent any party to any ac- 
tion or proceeding from producing other expert 
evidence as to such matter or matters, but 
where other expert witnesses are called by a 
party to an action or proceeding, they shall be 
entitled to the ordinary witness fees only, and 
such witness fees shall be taxed and allowed in 
like manner as other witness fees. Any ex- 
pert so appointed by the court may be called 
and examined as a witness by any party to 
such action or proceeding, or by the court it- 
self; but when called, shall be subject to ex- 
amination and objection as to his competency 
and qualifications as an expert witness and as 
to his bias. Such expert, though called and 
examined by the court, may be cross-ex- 
amined by the several parties to the action or 
proceeding in such order as the court may 
direct. When such witness is called and ex- 
amined by the court, the several parties shall 
have the same right to object to the ques- 
tions asked and the evidence adduced as 
though such witness were called and examined 
by an adverse party. 


An examination of this bill shows it 
has many advantages : 

First. It covers all proceedings, civil 
and criminal. 

Second. It provides that the judge 
may, on the motion of either of the par- 
ties, or by taking the initiative himself, 
appoint one or more experts to investi- 
gate and testify. 

Third. It provides that the court may 
fix the compensation, because it will dif- 
fer as to the time employed, the matter 
involved, the extent of the examination, 
the character of the expert, and the ex- 
penses incurred by him in making his re- 
port. 

Fourth. In criminal cases the charge 
is properly against the county. 

Fifth. In civil cases the compensation 
shall be taxed as costs in the case. The 
defeated party would have to pay in the 
end. The cost would not be great, in fact 
we hope to reduce the cost of expert tes- 
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timony. Surely the number of experts 
now called in the average case would be 
materially lessened. 

Sixth. Nothing in the act prevents any 
party to an action calling other experts. 
If he is dissatisfied with the court’s ex- 
perts, he is not precluded by their testi- 
mony. 

Seventh. The act provides that the ex- 
perts called by the court may be exam- 
ined and cross-examined by the several 
parties. The rights of the litigants are 
thus safeguarded. If any prejudice ex- 
ists in the mind of the court’s expert it 
can be brought out. Again, even though 
they are called by the court and examined 
by the court, nevertheless, the parties 
have the right to interpose the usual ob- 
jections to questions asked. 

Eighth. When the bill was first sub- 
mitted to a number of judges, an amend- 
ment was offered providing that “the 
court may in its discretion advise the 
jury, if there be one, that such expert or 
experts had been appointed by the court.” 
We have eliminated this phrase because 
article 6 of § 19 of the Constitution of 
the state of California provides: “Judges 
shall not charge juries with respect to 
matters of fact, but may state the testi- 
mony and declare the law.” Of course, 
this provision of the Constitution is 
“mandatory and prohibitory.” Art. 1, § 
22. Appellate courts have repeatedly 
held that the trial court shall not call at- 


set down to his eternal honor. 


Chancellor Heiskell. 
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Lawyers Have Been Unselfish Legislators 


The lawyer has been the subject of many gibes, not always with- 
out reason, perhaps, for he is very human, but one thing can be 
It has never been said that he has 
endeavored to influence legislation to the aggrandizement of his 
own profession, or to the detriment of others. With all the power 
which, from the very nature of things, is in the hands of the lawyers 
with regard to legislation, it has never been charged that, when 
it came to proposing and passing laws, they have not acted up to the 
obligations of patriotism, looking to the interests of society.— 
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tention to one witness or class of witness- 
es to the prejudice of others. As a mat- 
ter of fact, counsel on either side can 
bring to the attention of the jury the fact 
that the expert was appointed by the 
court. 

The bill has sailed upon turbulent wa- 
ters. 

In the California legislature of 1913 
it passed the senate without a dissenting 
vote, but was not voted upon in the as- 
sembly. 

In 1915 the bill passed both the senate 
and assembly, but did not receive the ap- 
proval of the governor. 

In 1917 the senate again indorsed the 
measure by a safe majority, but the mem- 
bers of the assembly did not care to place 
so much “power” in the hands of a trial 
judge. 

The writer will try again during the 
1919 session. 

The proposed statute is not a cure-all, 
but leaders of the bar, appellate and trial 
judges, distinguished engineers, noted 
surgeons—a legion of them—have as- - 
sured us that the measure would solve 
many problems now confronting the 
bench and bar when expert testimony is 
relied on. 
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The Necessity for Medical Examination 
of Prisoners at the Time of Trial 


BY PAUL E. BOWERS, M. S., M. D.* 


Medical Superintendent Indiana Hospital for Insane Criminals, Michigan City, Ind. 


a. HERE is ample 
excuse, and in 
fact urgent ne- 
cessity, for a dis- 
cussion of this 
subject. Evi- 
dences of the 

gross miscarriage of jus- 

tice and of the inadequate 

protection afforded the 
public are to be found in every penal in- 
stitution in this country. 

Prefatory to what follows I desire to 
say that I indulge in no maudlin senti- 
ments, no impractical theories ; I offer, in 
the simplest manner possible, some sug- 
gestions for the better protection from 
the individuals who offend society and 
violate her laws by reason of deliberate 
viciousness, or from social or economic 
determinism, or because of mental un- 
soundness. 

Every year society is unjustly sending 
to prison hundreds of insane and feeble- 
minded persons who, in the course of 
their mental disturbances, have violated 
the penal laws. This culpable practice of 
punishing the mentally sick should, “in 
the course of justice,” cease. 

Society is being poorly protected when 
it sends insane and mentally defective in- 
dividuals to penal institutions and then 
releases them from custody uncured, 
merely because their sentences have ex- 
pired. Yet this irrational procedure is 
being continuously practised by our 
courts and boards of parole in all the 
states of the Union. 

Up to the present time far more atten- 
tion and consideration have been given 
to the legal classification of crime and 
to the various modes of punishment, than 
have been given to the criminal himself. 

Probably 50 per cent of all juridical 
proceedings are concerned with crimi- 


* Address delivered before the American 
Prison Congress. 


nality, and yet our jurists placidly and 
contentedly continue to study their books 
instead of men, searching in ponderous 
and ancient volumes of citations, resur- 
recting decisions from the legal grave- 
yard of the past; and, with crumbling, 
moth-eaten and time-worn precedents, 
they attempt to regulate the antisocial 
conduct that springs from a disordered 
mentality. 

Let us briefly survey the results of 
committing insane and mentally defective 
individuals to prison. When a defective 
delinquent has been discharged or pa- 
roled from custody, merely because he 
has spent a certain time in prison, he re- 
turns to society a more defective and 
viciously inclined individual than he was 
previous to his incarceration. It is al- 
most certain that he will return to prison 
on a new charge, and the same foolish 
experiment, with all its attendant ex- 
pense, will be repeated. 

In a recent study that I made on one 
hundred recidivists, each of whom had 
been convicted not less than four times, 
twelve of them were insane, twenty-three 
were feeble-minded, ten were epileptic, 
and in each instance the mental defec- 
tiveness bore a direct causal relation to 
their crimes. No less than one hundred 
and eighty trials have been held for these 
persons. It is reported by good authority 
that it costs no less than $1,000 to con- 
vict a prisoner ; so at that rate the lowest 
possible expense to the commonwealth 
was $180,000. And three times, each one 
of these defective individuals had been 
released to prey upon society, while no 
permanent good whatever has been ac- 
complished. 

The presence of insane persons in pe- 
nal institutions is extremely detrimental 
to discipline, because they cannot be pun- 
ished as a normal prisoner should be, ow- 
ing to their defective sense of responsi- 
bility ; and advantages are taken of this 
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humanitarian leniency by the more intel- 
ligent prisoner to commit offenses against 
the rules. No less than 75 per cent of the 
men who appear before the disciplinary 
officer of the Indiana State Prison are 
mentally defective. 

Since these mentioned ills and many 
others attend our criminal law practice, 
the question at once arises, What shall 
we do in the matter? It is at once ap- 
parent that our defective methods of 
dealing with prisoners spring from a 
number of various causes which are 
complexly related; and that no single 
remedy that might be offered will be a 
panacea for the relief of them. I am of 
the firm belief, however, that the medi- 
cal and psychiatric examination of all 
prisoners, at the time of trial, would go a 
long way in the solution of the vexing 
criminal problems. 

Under no circumstances should there 
be any attempt to abridge the right of 
trial; nor should the court physician be 
permitted to usurp the authority of judge 
or jurors. Nevertheless, the court 
should be supplied with scientific data 
concerning the alleged criminal. 

The facts of the violation of law 
should be first carefully determined by 
the court ; then the report of the medical 
investigation should be submitted to the 
judge before sentence has been pro- 
nounced, except in those cases where the 
alleged criminal is so manifestly insane 
that he cannot in the least comprehend 
that he is being tried. This information 
would furnish the judge and court with 
the knowledge that would enable them to 
decide whether the individual should 
have a suspended sentence, be sent to 
prison, to a hospital for the insane, or 
placed in the hands of a probationary of- 
ficer. 

It is well understood that such a change 
in our methods of criminal procedure 
would be met with a storm of protest 
from the legal fraternity. They very 
probably would consider such a change 
extremely idealistic and impracticable ; 
they would insist that it would interfere 
with the functions of the jury, and that 
the right of the defendant to employ wit- 
nesses would be curtailed ; and, upon cas- 
ual consideration, these objections seem 
to be valid and logical. But, when we re- 
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flect that the real purpose of the law is 
justice and truth, and not the preserva- 
tion of technicalities, we cannot hold 
these opinions to be of great worth. 

The medicai examination of prisoners 
would correct, in a large measure, the 
evils that attend the employment of med- 
ical experts. Much of the criticism 
which is, unjustly and malignantly, 
heaped upon the qualified and honest psy- 
chiatrist, would be done away with, and 
many of the unqualified practitioners, 
who are posing as mental experts and 
thereby bringing ill repute upon the med- 
ical profession, would be eliminated from 
court practice. It is the height of medi- 
cal absurdity to permit a general prac- 
titioner who is without knowledge and 
experience in psychiatry to give opinions 
and statements in courts which are likely 
to affect the life or liberty of an individ- 
ual. Our present method of employing 
expert testimony is productive of. but 
little good, and a great deal of harm. 
Our present system makes it impossible 
for the alienist, no matter how well qual- 
ified and honest, to give testimony that is 
entirely satisfactory to his own con- 
science and to the merits of the case in 
hand. 

The physicians are hired by the plain- 
tiff and the defendant, and pitted against 
one another in a wordy battle for the dis- 
play of wits by lawyers who are skilled 
rhetoricians. Very equivocal, hy- 
pothetical questions are presented which 
are often not supported by salient facts, 
and the doctor is required to answer the 
unproved statements without the privi- 
lege of due and careful consideration. 
The individual of the hypothetical ques- 
tion and the person on trial often seem 
to bear only the faintest traces of kin- 
ship to one another. 

To correct some of the wrongs which 
I have enumerated, the court should ap- 
point a physician who is qualified by 
training and experience in the science 
and practice of psychiatry. This physi- 
cian should be a part of the personnel of 
the court; and it should be his duty to 
sociologically, physically and mentally ex- 
amine every prisoner at the time of his 
arrest and trial. A careful, written, de- 
tailed report should be made and pre- 
sented to the court for the instruction of 
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the judge and jurors. If this were the 
case, many of the unnecessary trials that 
are now being held would be done away 
with and much needless expense would 
be saved. Under this procedure the 
malignerer would be detected and the 
insanity dodge would become very much 
less popular. Many of the individuals 
suffering from the incipient insanities, 
whose crimes are but the expression of 
mental disease, would have their psychi- 
cal disorders discovered early enough 
that they might be sent to hospitals for 
the insane for cure, instead of being 
forced to linger in prison cells, medically 
neglected and misunderstood. 

That the results of the examination 
may be accurate, logical, uniform, and 
impartial, a definite outline of examina- 
tion should be adopted and should be 
strictly adhered to both in spirit and ap- 
plication. The steps of examination 
Should be as follows: 

a. An accurate family history should 
be obtained, having a special reference 
to the inheritance of disease, especially 
insanity, feeble-mindedness, epilepsy, and 
criminality, together with a careful sur- 
vey of social conditions. 

b. An accurate personal history of the 
accused. 


c. An accurate physical and neurolog- 
ical examination of the accused. 


d. An accurate mental examination 
which should follow the methods em- 
ployed in modern hospitals for the insane 
and schools for the feeble-minded. 


e. A complete typewritten statement 
of these findings should be made, includ- 
ing a brief conclusion, diagnosing the in- 
telligence of the alleged criminal, his 
moral nature, the criminal type to which 
he belongs, and the degree of his danger- 
ousness to society. A copy of this re- 
port should be filed with the records of 
the case in the court where the trial is 
held and with the state board of chari- 
ties and correction, open to public inspec- 
tion at any time. 

The physician, in his routine examina- 
tion of prisoners charged with crime, 
would find every variety of the essential 
psychoses and all anomalous psychotic 
states represented ; and, unless the alien- 
ated individuals committed crimes of vio- 
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lence and displayed dangerous criminal 
tendencies, it would be apropos to send 
these persons to ordinary hospitals for 
the insane. He would also find another 
class of mentally defective prisoners 
comprised of the instinctive or born crim- 
inals, the dangerous epileptics and par- 
anoiacs, the sexual perverts, and the 
morally insane. 

The most dangerous of all insane pa- 
tients is the one who harbors, in the re- 
cesses of his diseased mentality, system- 
atized delusions of persecution. This is 
especially true of the paranoiac, who, 
many times, appears intellectually nor- 
mal; and, occasionally, aside from his 
paranoidal tendencies, he may be the su- 
perior of the average individual. 

The paranoiac, in a state of persecu- 
tion, out of the most insignificant cir- 
cumstances, constructs a nebula of per- 
secutory ideas which are intangible and 
obscure. Finally, these hazy, indistinct 
ideas of persecution take on a more def- 
inite character; then, step by step, sup- 
portive and contributive ideas are formed 
and elaborated which build up a definite, 
systematized preconception or system of 
thought through which must pass every 
idea that is translated into action. 

This delusional formation is so closely 
and intimately connected with the whole 
of consciousness that it regulates and 
dominates the individual’s manner of 
feeling, thinking, and acting. It is easy 
to see, therefore, that any paranoiac is a 
potential homicide while harboring de- 
lusions of persecution. Should he be- 
lieve that his supposed enemies have de- 
signs upon his life, or that they desire 
to make him the butt of their ridicule, 
or the object of some diabolical conspir- 
acy, it is not at all strange that the ’per- 
secuted should turn persecutor. 

The types that have just been men- 
tioned should not be confined in the ordi- 
nary prison; nor should they be sent, as 
unwelcome guests, to mingle with the 
ordinary innocent and nondangerous in- 
sane. These types of mentally defective 
prisoners are the firebrands of insub- 
ordination and mutiny; they are a per- 
petual menace to the discipline of any 
institution, and, possibly, to the lives of 
institutional officials. ‘ 


The medical examination of prisoners 
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would make it necessary for every penal 
institution in those states which are with- 
out a separate hospital for the criminal 
insane to have a psychopathic depart- 
ment for the care of those persons 
charged with crime who are found in- 
sane at the time of trial, and for those 
prisoners whose state of mental enfeeble- 
ment makes it impossible for them to ad- 
just themselves, with safety to all con- 
cerned, to the routine of prison life. This 
conception of providing an institution 
for this class of irresponsible offenders 
against the penal law is slowly permeat- 
ing the social conscience, and there are 
now about twelve such institutions in the 
United States. 

Our country, however, has been ex- 
tremely slow in recognizing the need of 
such institutions; and the honor of es- 
tablishing them belongs to England. A 
department for the special care of the 
criminal insane was instituted in 1786 at 
the Bedlam Asylum; later, in 1850, an- 
other was instituted at Dundrum, Ire- 
land ; in 1858 such an institution was set 
aside at Perth, Scotland, and the famous 
Broadmore Hospital came into existence 
in 1863. 

The individuals sent to the hospitals 
for the criminal insane should remain 
there until they cease to be a source of 
danger. Their period of incarceration 
should be permanent unless a cure is ef- 
fected. It goes without saying that these 
hospitals, or psychopathic annexes to 
prisons, should be under control of alien- 
ists who have had experience in the care 
of prisoners as well as the insane. 

The law governing the commitment 
of persons to a hospital should em- 
brace the following principles: If it 
should be found by the court alienist that 
the alleged criminal was suffering with 
insanity at the time of the commission of 
his criminal act, and that by reason of his 
mental unbalance the criminal intent to 
commit a crime was lacking, he should 
not be convicted or punished; but he 
should, for the welfare and safety of 
society, be confined in a hospital for the 
criminal insane and should not be re- 
leased until his sanity is so restored that 
he would be no longer dangerous; or if 
it should be found by examination that 
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the defendant had been insane at the 
time of the commission of his dangerous 
act, but that he was sane at the time of 
trial and that a recurrence of his insan- 
ity is highly probable, he should be com- 
mitted to a hospital for the insane crim- 
inals for a long period of observation and 
treatment. 

In order to further safeguard the in- 
tegrity and to guarantee the reliability 
of the medical examination of prisoners 
which has been advocated in this paper, 
so that it may be thoroughly scientific, 
reliable, and fair, the court alienists must 
be chosen from a qualified group of phy- 
sicians who, by reason of their training, 
experience, and integrity, are fitted for 
this important work. That the desired 
end may not be frustrated, political in- 
fluence must be absolutely barred in the 
selection of official experts. Physicians 
who are eligible to appointment should be 
designated by the state medical society. 

If medical examination of prisoners 
was instituted as a matter of routine 
practice in our criminal courts, a very 
material improvement would follow: 

a. The ordinary insane persons would 
be separated from the usual class of crim- 
inals, and the mentally sick could be 
given the proper treatment in the proper 
institutions éarly in the course of their 
disease. 


b. The dangerous insane, the morally 
insane, the sexual perverts, and the 
habitual criminals, would be segregated 
and sent to hospitals for the criminal in- 
sane permanently, or until a cure was 
effected. 


c. Prisons would cease to be a dump- 
ing ground for all classes of defectives. 


d. Society would be very much better 
protected than it is now, for mental de- 
fectives and habitual criminals would not 
be released to further prey upon the pub- 
lic. 

e. There would be an erroneous sav- 
ing of money now uselessly spent in 
needless trials of incurable delinquents. 

f. Much valuable data concerning 
criminalistics would be accumulated that, 
if put into use, would put our criminal 
procedure on a more rational basis than 
at present exists. 
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BY CHESTER H. KRUM 
Of the St. Louis Bar 


Y AN act en- 
titled, “Product 
of Child Labor 
Not to be 
Transported in 
Interstate or 
Foreign Com- 
merce; Power 
of Prosecu- 
tions,’’ ap- 

proved September 1, 1916. Congress en- 
acted a statute in regulation of interstate 
and foreign commerce, which became a 
law September 1, 1917. 

The act, which has thus become a law, 
seems to stretch the line of congression- 
al interference with affairs of which Con- 
gress can have no lawful concern, quite 
beyond the crack of doom. 

It is familiar knowledge that the “pow- 
er to regulate commerce among the sev- 
eral states was vested in Congress in or- 
der to secure equality and freedom in 
commercial intercourse against discrim- 
inating state legislation,’—the language 
of the Supreme Court in Dubuque & S. 
C. R. Co. v. Richmond, 19 Wall. 584, 22 
L. ed. 173. It has been well said by a dis- 
tinguished constitutional authority that, 
in regulating commerce, Congress regu- 
lates traffic in things, vehicles of trans- 
port and things im transitu, but not the 
things themselves. Before and after the 
transitus, they are beyond this power of 
regulation. The production and use of 
things in the terminus a quo and the 
terminus ad quem are not subjects of the 
commercial power, but of the state from 
which and to which they are transported. 
2 Tucker, U. S. Const. 526. 

It is in the light of these basic princi- 
ples that the statute must be considered 
and construed. 


The statute provides: 


No producer, manufacturer or dealer shall 
ship, or deliver for shipment in interstate, or 
foreign commerce any article, the product of 
any mine or quarry situated in the United 


States in which within thirty days prior to the 
time of the removal of such product therefrom 
children under the age of sixteen years have 
been employed, or permitted to work. 


Such is the first provision. The stat- 
ute farther provides that no such pro- 
ducer, etc., shall ship, or deliver for ship- 


ment, in interstate commerce the product 
of 


any mill, cannery, workshop, factory or manu- 
facturing establishment, situated in the United 
States in which within thirty days prior to the 
removal of such product therefrom children 
under the age of fourteen years have been 
employed or permitted to work, or children 
between the ages of fourteen years and six- 
teen years have been employed, or permitted 
to work more than eight hours in any day or 
more than six days in any week, or after the 
hour of 7 o'clock post meridian, or before the 
hour of 6 o’clock ante meridian. 


The statute thus seeks to exclude from 
interstate commerce any product whose 
origin was in a mine, or quarry, in the 
United States in which, within thirty 
days prior to the time of its removal 
from such mine or quarry, children un- 
der the age of sixteen years were em- 
ployed or permitted to work; and far- 
ther to exclude any product of any mill, 
workshop, cannery, factory, or manufac- 
turing establishment in the United States 
in which within thirty days from the 
time of its removal therefrom children 
under the age of fourteen years were em- 
ployed or permitted to work, or children 
between fourteen and sixteen were em- 
ployed or permitted to work more than 
eight hours in any day, or more than six 
days in a week, or before 7 o'clock a. M. 
and after 7 o’clock p. M. of any day. The 
statute imposes a graduated or increas- 
ing penalty upon violators of the act, and 
provides methods of search and inquiry, 
methods of exoneration of shippers, and 
penalties upon untruthful guarantors, 
which need not now be considered. They 
are bad enough in themselves, grotesque- 
ly absurd from every legal standpoint, 
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plainly violative of well-known amend- 
ments to the Constitution, but they go to 
the machinery of prosecution, and not 
so much to the one feature whose valid- 
ity is sought to be questioned by the pres- 
ent communication,—the feature of ship- 
ment, or delivery for shipment in inter- 
state commerce. The only question 
sought to be discussed is whether 
Congress has power, under the grant 
of the Constitution, to prohibit the ship- 
ment between states, or the delivery for 
such shipment, of articles of commerce 
harmless in themselves, and calculated to 
work injury to neither the morals nor 
the persons of individuals ; articles which 
are not only legitimate subjects of inter- 
state commerce, but which may be bene- 
ficial and even essential to the welfare of 
those for whom they are intended, or of 
those who deal in them for profit, or by 
reason of some legitimate purpose or 
consideration. 

The enactment which punishes a ship- 
per or would-be shipper for a shipment, 
or for a delivery for shipment, in inter- 
state commerce, is necessarily an exclu- 
sion of such shipper from the domain of 
interstate commerce. To say, you shall 
not ship or deliver for shipment, is a 
prohibition in unmistakable terms. The 
prohibition is created not because the 
“product” of some sort of manufacture 
or of some specified origin is an “outlaw 
of commerce,” like the adulterated ‘eggs 
of the Hipolite Egg Case, 220 U. S. 45, 
55 L. ed. 364, 31 Sup. Ct. Rep. 364, or 
in itself is immoral, like the tickets of the 
Lottery Case (Champion v. Ames) 188 
U. S. 321, 47 L. ed. 492, 23 Sup. Ct. Rep. 
321, 13 Am. Crim. Rep. 561, or is intend- 
ed to be employed for purposes hostile 
to the welfare of decent society, like the 
subjects involved in Hoke’s Case, 227 
U. S. 308, 57 L. ed. 523, 33 Sup. Ct. Rep. 
281, Ann. Cas. 1913E, 905, 43 L.R.A. 
(N.S.) 906, or is attended by any 
of the infirmities attendant upon any 
of the products of manufacture or 
trade heretofore excluded by Congress 
from interstate commerce. Here the ex- 


clusion and prohibition depend upon no 
inherent property of the product. It may 
be harmless in itself, or ever so neces- 
sary to the welfare of individuals, yet 
it must be excluded from interstate com- 
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merce not because of its own infirmity, 
or its possibly injurious effect upon in- 
dividuals morally or otherwise, but be- 
cause it was made in a place where cer- 
tain specified persons were permitted to 
be employed, or was made during cer- 
tain specified hours by persons within 
certain specified years of age. If such 
a prohibition can be upheld, there is no 
limit to the powers of Congress in mat- 
ters of interstate Commerce. 

Extreme as has been the extent to 
which the Supreme Court has gone in 
upholding Congress in enactments sup- 
posed to regulate interstate commerce, 
no adjudication has, as yet, gone to the 
extremity necessary to validate this Child 
Labor Statute. It disregards all con- 
sideration of the rights of states; it un- 
dertakes to make matters—purely of local 
concern—matters of national concern, 
and if upheld as valid, will make Con- 
gress the judge whether, in any given 
state, there shall be such a thing as manu- 
facture for purposes of shipment inter- 
state. 

That Congress has, by this enactment, 
attempted to accomplish an object not in- 
trusted to the general government and 
evade the operation of the 10th Amend- 
ment, there can be no room for contro- 
versy. So, it is equally free from doubt 
that Congress has no general police pow- 
er. Whence, then, is the power derived 
to prohibit interstate shipment of articles 
of. commerce merely because of some 
feature of the local state origin of the 
articles, and not because of some detri- 
mental effect upon the transit caused by 
reason of some harmful quality of the 
articles themselves? It cannot be derived 
from the Constitution, broad as has been 
the construction of the term “interstate 
commerce” as affected by the language 
employed by the Supreme Court in the 
various rulings upon the question. Not 
even in the Lottery Case (Champion v. 
Ames) 188 U. S. 321, 47 L. ed. 492, 23 
Sup. Ct. Rep. 321, 13 Am. Crim. Rep. 
561, is anything to be found which can 
sustain such an attempt to prohibit the 
manufacture or production of articles in 
a state under conditions which are wholly 
lawful in the state. Congress cannot ac- 
complish by indirection what is denied 
to them by an express withholding from 
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them of powers reserved to the states. 
A volume of illustrative results could be 
given to show the destructive conse- 
quences of legislation like the Child La- 
bor Statute. It is enough to say that the 
only conclusion to be drawn from the 
whole line from Gibbons v. Ogden, 9 
Wheat. 1, 6 L. ed. 23, to the present time, 
is that Congress can prohibit an inter- 
state shipment of articles of commerce 
only where by reason of some infirmity 
which outlaws the commodity, it might 
in transit work harm to persons or prop- 
erty participating in such transit, and 
this view gives full force to the original 
package doctrine upon which some of the 
rulings seem to depend. We learn from 
the newspapers, in a very general way, 
that a district court of the United States 
has already held the act to be invalid. 
But any degree of familiarity with the 
course of the Supreme Court on the sub- 
ject must drive one to the conclusion that 
such legislation can only defeat the very 
purpose of the people in seeking to pre- 
serve, rather than prohibit, freedom of 
intercourse between the states in matters 
of interstate commerce. 


Reductio ad absurdum is a legitimate 
weapon in the logic of every legal contro- 


versy. Is, therefore, a tombstone quar- 
ried in Vermont not to be shipped, or 
offered for shipment to New York, be- 
cause in the quarry of its origin a child 
of the inhibited age was permitted to be 
employed in some capacity, no matter 
how far removed from the act of produc- 
ing the commodity? Shall the test of the 
lawfulness of shipments of canned oys- 
ters from Maryland to Missouri be, not 
that the goods were contaminated with 
poisonous germs, but that in the cannery 
children of a certain age were permitted 
or compelled to work beyond certain 
specified hours, or on more than six days 
in a week, and this without reference to 
any connection of their employment with 
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any feature of the actual production of 
the commodity? The argument can only 
be fortified by repetition in illustrative 
inquiry. 

Congress has no power to prohibit 
commerce between the states, unless in 
the transit of given commodities some 
detrimental consequences can _ result 
pending such transit. No other conclu- 
sion is legitimate in view of the whole 
course of decision by the Supreme Court 
of the United States. 

The majority opinion of the Supreme 
Court in the Lottery Case devoted much 
space to an argument that Congress was 
vested with a wide discretion in matters 
of interstate commerce. But even that 
exhaustive opinion only found in the in- 
herent quality of illegality in the lottery 
tickets themselves, room for the exercise 
of that discretion even to the extent of 
prohibition. The shipment was “a kind 
of traffic which no one” could “be en- 
titled to pursue as of right.” But, were 
a shipment one of books of Common 
Prayer, could Congress lawfully prohibit 
such a shipment, because, forsooth, in 
the printing house,—the manufacturing 
establishment of its origin,—a child un- 
der the age of fourteen years was per- 
mitted to work in some capacity within 
thirty days from the time of the removal 
of the books from the place of their ori- 
gin? If such prohibition could be law- 
ful, then the people, when they ordained 
the Constitution and its Amendments, did 
not intend that Congress should be limit- 
ed to the preservation of free commerce 
between the states, but confided to Con- 
gress the power to destroy or prohibit 
such commerce whenever Congress saw 
fit so to do. 


Sart. WU 
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Pound of Flesh 


BY REYNELLE G. E. CORNISH 
of the Portland (Oregon) Bar 


HE representative of 
the Hotherwaite & 
Beach Construction 
Company sent in his 
card about 4 o’clock 
in the afternoon. 
The day had been 
just a trifle more ir- 
ritating than usual. 
“T’ll see him,” said Caldman wearily. He 
was already familiar in a general way 
with the terms of the contract that Hoth- 
erwaite & Beach were hoping to have the 
city council approve. A casual investiga- 
tion had shown it up as fair enough. 
“Ah, good afternoon, Mr. Durham,” 
Caldman pushed back the papers on his 
desk and prepared to listen patiently as 
his caller entered into a detailed expla- 
nation of the proposed enterprise. He 
was wondering, a trifle bitterly, just why, 
with so many live wires on the council, 
the construction company was wasting 
time to secure his unimportant approval. 
“Now, Mr. Caldman,” pursued his 
caller briskly, “we’re coming directly to 
the point in this matter. Our corpora- 
tion has an absolutely fair proposition. 
It is the best contract that the city can 
possibly secure. It is so absolutely free 
from graft or any suspicion of close deal- 
ing, that we have no hesitancy in subject- 
ing it to your closest inspection. We 
value your opinion because of your repu- 
tation as one of the fairest and—er— 
most honorable men on the city council. 
“Of course, the company realizes that 
you are an exceedingly busy man and 
that it has no right to encroach on your 
time without paying for it. I am em- 
powered to offer you $5,000 for a careful 
inspection and report on this contract. 
“Wait—” a peremptory hand fore- 
stalled the threatened interruptjon. “We 
are not asking you to go against your 
own best judgment in the smallest par- 
ticular. We are not trying to buy your 
support in this matter. All we ask is 


that you give your best time and atten- 
tion to a consideration of our contract. 
If after investigation you are convinced 
that the proposition is such a fair one 
for the city that the council cannot afford 
to turn it down, we ask you to vote for 
it and to use your best efforts to have 
it passed. It is for this service that we 
are willing to pay the $5,000,—merely to 
act in accordance with your own best 
judgment, something that it is already 
your duty to do. 

“Now, Mr. Caldman, of course you 
will wish to think this over. I have an 
engagement at which I am a trifle late 
already. Suppose I drop in again—say, 
in about an hour—that will give you time 
to go over the contract carefully and to 
make up your mind about it.” 

The representative of Hotherwaite & 
Beach—slightly out of breath—laid the 
bulging envelop on the edge of the desk, 
and made good his escape. 

Caldman sat alone with his tempta- 
tion. Affairs in general were at low 
tide with him. He had accepted his elec- 
tion as alderman with an enthusiasm that 
should have moved mountains, and at the 
end of two years on the council he had 
accomplished less than nothing. He had 
not only been unsuccessful in uprooting 
graft and in exposing corruption, but he 
somehow seemed unable to put through 
the simplest measure. Lately he had be- 
gun to suspect his constituents regarded 
him not only as a weak champion, but as 
a positive hoodoo. Worthy citizens with 
plans for civic betterment were learning 
to take their irons to other forges to heat. 
Caldman was dimly conscious of a ma- 
lign influence that paralyzed his slight- 
est effort,—some mysterious back draft 
that dulled the fires of each new enter- 
prise. 

Now he was approaching the end of 
his term of office, a reformer who could 
not reform, a dreamer whose illusions 
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were shattered, a leader whose banner 
spelled defeat. 

He glanced down at the papers on his 
desk. It was a good contract. He had 
been planning to recommend it anyway. 
Of course he would go over it very care- 
fully again to be sure that there were no 
jokers in it, and he would decide abso- 
lutely in accordance with his best judg- 
ment—without regard to the remuner- 
ation offered. He would remain an ab- 
solutely free agent and unbound. It was 
his time and expert opinion th company 
were paying for. 

He had given the council good meas- 
ure pressed down and running over. No 
other alderman spent anything like the 
time and effort on routine matters of the 
council. Surely his leisure hours be- 
longed to himself. He could dispose of 
them as he liked. If he wished to make 
an examination of a contract for a con- 
sideration, what was to prevent. If the 
contract turned out to be a good one and 
he pushed it in the council and voted for 
it—that would only be in line with his 
duty. 

The whole thing was perfectly legiti- 
mate. Five thousand dollars was a good 


deal of money—of course, it might be 
misunderstood if it were known—but 
then, when had he ever been anything 
else but misunderstood since he had sat 


in the council. And the proposed con- 
tract was a fair one! 

Caldman stared back over his two 
years of office—mudflats strewn with the 
wrecks of unappreciated efforts for civic 
betterment—then he drew the bulging 
envelop slowly toward him. Here at 
least was a concern to whom his time 
was of some value, with whom his odpin- 
ion had some weight. 

The representative of Hotherwaite & 
Beach returned promptly at 5 o’clock. 

“I have given this contract my—er— 
closest attention, and it seems to be in 
every way a fair proposition. I think I 
shall have no difficulty under the circum- 
stances in voting for its acceptance, and 
in using every proper and legitimate ef- 
fort to have it passed,” said Mr. Cald- 
man briefly. His voice was firm, but his 
eyes avoided his caller’s. 

“Thank you, that will be entirely satis- 
factory,” murmured Mr. Durham, 
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smoothly. He slipped a narrow blue en- 
velop unobstrusively under the more 
bulky one on the desk. “Just your hon- 
est and unbiased opinion, that was all we 
needed to have. We appreciate it very 
much, Mr. Caldman.” He faded away 
as unobtrusively as he had arrived. 

“Absolutely unbiased,” repeated Cald- 
man, positively, more comfortable now 
that the matter was closed. He reached 
out his hand for the blue envelop, and at 
the first crisp feel of bank notes under 
his fingers, went suddenly sick at the pit 
of his stomach. 

“Why—why—it’s graft!” he whis- 
pered, choking like a man who has trust- 
ingly swallowed a dose of tonic, and 
finds too late that the bottle is marked 
poison. He looked at the bills in his 
hands as if puzzled to see them there. 

“It’s graft!” he repeated, “Graft!” 
The sweat stood out around his lips, and 
the hands he reached for his hat shook 
with a chill. 

A drizzling rain was falling when he 
reached the street, but he had no time to 
go back for an overcoat or umbrella, no 
patience to wait for a street car. The 
thing in his pocket squirmed and bit like 
some wild animal. When he reached the 
office of Hotherwaite & Beach, his breath 
was drawing through lungs that ached. 

He pushed open the door, and gave a 
sigh of relief. It was not too late, there 
was still some one in! A heavy set fig- 
ure bent over the desk: 

“IT wish to speak to Mr. Durham at 
once,” began Caldman, peremptorily. 
The figure pivoted about with deliberate 
unconcern. 

“Ah,” said Big John Hanahan with 
his most amiable smile. “Our esteemed 
alderman, Mr. Caldman!” 

“T wish to speak to Mr. Durham,” re- 
peated Caldman with dignity. 

Big John wiped his thick lips with his 
handkerchief. “Oh, no,” he chuckled, 
heavily. “It’s me, you want to see just 
now. Me—Big John Hanahan—you 
know me don’t you? Ward boss and 
politician! Yeh, that’s what I am. Re- 
member the first time you met me, hey— 
at the alderman’s banquet? Too high 
toned to shake hands with me, weren’t 
you—Didn’t want to soil those lily-white 
fingers! Faugh! 
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“Called me a crook and a criminal— 
behind my back, like a sneak, but loud 
enough for me to hear. Said I’d be 
wearing stripes in a month—didn’t you? 
Well, I ain’t wearing ’em yet! 

“Thought that indictment had done 
for me, didn’t you—Yeh, lots of other 
fellows got fooled that way—” 

“You—you—lI want to see Mr. Dur- 
ham,” stammered Caldman, desperately. 

Big John’s teeth clicked together like 
the rasp of atrap. “You'll listen to me,” 
he bellowed. “You’ve had two years try 
at being alderman, haven’t you! You've 
done a lot with it, haven’t you? Want 
to know the reason why? Well, you’re 
looking at it now— 

“T ain’t got no kick with reformers, 
usually. I ain’t no objection to a city 
beautiful and a playground for the kids! 
I’m willing to help the other fellow put 
through his little private scheme, even 
if he does buzz around trying to sting 
mine—you got to sort of make allow- 
ances with reformers. But you—say, 


I’ve made it my business to sit on every 
little nest egg you’ve laid for the last 


two years, and addle ’em. It’s cost lots 
of time and effort and considerable cold, 
hard cash, too, but it’s been worth it! 

“T’ve got ’em—every one, and now—” 
Big John eased his bulk creakingly back 
in the chair. “Now,” he finished soft- 
ly, “it ain’t me that’s going to wear the 
stripes ! 

“Mr. Durham did you say it’ was you 
wanted? Well, I guess he'll be glad 
enough to see you. In fact, we—Mr. 
Durham and myself, and these gentle- 
men here—were just about to call upon 
you. 

Caldman swung about to face the dis- 
trict attorney and his assistant. “Mr. 
James—I—I came—Mr. Durham—to 
return—” 

“Yes,” interrupted the district attor- 
ney, grimly. “Well, we'll just let you re- 
turn that little package to us. Thank 
you—that will make everything quite all 
right. Now we presume you will make 
no trouble about accompanying us quiet- 
ly—the least publicity at this time, the 
less annoying it will be to you.” 

Caldman followed his tormentors, stu- 
pidly. A trickle of sweat crept down 
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the back of his neck and froze to a lump 
between his shoulder blades, his feet 
were brittle to the knees. He was glad 
when the preliminaries were over, and 
they pushed him into a cell. At least he 
could be alone—and there was a bench 
to sit down on. 

He had no wish to send for anyone or 
anything. He had his thoughts for com- 
pany. Slowly and painstakingly, he un- 
dressed his soul; and when he had 
stripped off the vanity and egotism and 
snobbishness and bigotry and a few of 
the other wrappings of the amateur re- 
former, he let it stand up naked before 
him. It was really a fairly decent soul, 
whiter than most and straight of limb, 
now that it was freed from its swaddling 
clothes, but Caldman’s staring eyes could 
see only the smut on its hands. 

“Grafter!” he whispered, sickeningly, 
over and over. “Grafter!” 

The hours went by unnoticed. When 
at last the heavy door swung open to 
admit a dried up shred of a man with 
mutton-chop whiskers and a dingy pep- 
per and salt suit, Caldman scarcely 
raised his head. The little man had to 
touch him to attract his attention. 

“Saw the evening papers,” he wheezed. 
“Damned shame, that’s what it is—came 
right over!” 

Caldman stared at the vaguely familiar 
face. “I’m afraid I can’t just recall—” 
he began apologetically. 

“That’s all right, that’s all right,”— 
the thin hands flapped understandingly. 
“Old friend of your father’s—knew him 
like a book! James J. Hazwell’s my 
name—Old Dry-as-Dust Hazwell, they 
call me—getting old, you know—dried 
up—Humph! Not too old to read the pa- 
pers! And when Hen Caldman’s son 
gets into trouble, still spry enough to get 
down here on the next car. Yes, sir! 
Now, boy, let’s hear about it!” 

Caldmon told him drearily. 

“Humph,” grunted Hazwell. “Big 
John Hanahan! Called him a crook, did 
you—good for you! Walking around in 
sheep’s clothing now, eh—standing in 
with the officers of the law—nice cat’s- 
paws, he’s making out of them. Clever 
trap, all right! And you walked into it. 
Tut—tut—well, never mind, can’t be 
helped now. We’d better get the bail 
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bond fixed up, then we’ll see about the 
defense.” 

“Defense!” echoed Caldman, hopeless- 
ly. “TI tell you I took the stuff.—Graft, 
that’s what it was—graft!” 

“Tut—tut, my boy,” admonished the 
old gentleman, tartly. “Let the other fel- 
low call the names. You keep your 
mouth shut! If the other fellow says 
you’re guilty, let him prove it. You've 
got a good attorney, haven’t you? Yes, 
sir—James J. Hazwell—Dry-as-Dust 
Hazwell. Well, then, let him do your 
worrying for you—that’s his business! 

“Now, then, what’s first? Bail—eh.” 
Dry-as-Dust Hazwell gave his newly 
adopted client a friendly tap on the 
shoulder and pattered down the corri- 
dor to arrange about the necessary bond. 

When he had completed the formali- 
ties, he pattered back again, tucked the 
dazed Caldman under his protecting 
wing, and piloted him out to the shelter 
of a faded, tan cottage on the edge of 
one of the unfashionable suburbs. He 
kept him there in the comforting obscu- 
rity for a day or two, letting him dig the 
weeds out of a garden patch as big as a 
pocket handkerchief, and feed the chick- 


ens twice a day, until Caldman found the 
strength to look a newspaper in the face, 
without cringing. 

From somewhere in the shelter of his 
attic room, with its crisp, darned cur- 


tains and “Rose-of-Sharon” counter- 
pane, Caldman gathered the courage to 
go back and take his medicine like a 
man. And much to his surprise, he 
found unexpected friends to rally around 
him. 

It was due to their support and gen- 
erosity that he went to his trial with two 
of the most brilliant criminal lawyers of 
the city to defend him. Not that there 
was any question of his liability under 
the law. The carefully planned trap had 
caught him squarely. The district attor- 
ney’s office had a clear case, with unim- 
peachable witnesses. But an eloquent 
lawyer had been known to do wonders 
with a sympathetic jury before! 

Old Dry-as-Dust Hazwell was pushed 
unceremoniously into the background, 
and only Caldman’s insistence retained 
for him a place as assistant counsel. 

“I tell you, it’s all wrong,” objected 
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Hazwell querulously. “It’s all wrong, 
gentlemen! It’s a poor day for the cli- 
ent when a lawyer goes into court with 
nothing but talk to back his case. Sym- 
pathy !—what does the law know about 
sympathy! The law’s blind, I tell you! 
Blind as a bat. Stand on the law, sirs, 
that’s what you want to do—stand on the 
law !” 

“That’s all right, but there isn’t any 
law to stand on in this case,” cut in Mer- 
riman, senior counsel, impatiently. “For 
Heaven’s sake, man, if you’ve got any 
law that will help us prove that a man 
who admits that he accepted a bribe— 
and was found with the goods on him by 
the district attorney, himself—is not 
guilty—well, let’s have it.” 

“T haven’t found it yet,” admitted 
Hazwell, meekly, but I’m looking for it. 
I work a little slower than I used to, 
but I'll find it yet. Yes, sir, there’s two 
sides to every question—and you can find 
law on both of them, if you hunt long 
enough. And I’m hunting!” 

“Well, here’s hoping you find it,” 
laughed McNaughton, the junior coun- 
sel. “We'll see you get a chance to put 
it in at the trial. 

“The old goat!” he added, irreverent- 
ly, as Hazwell retreated, sadly pulling 
at his scanty side whiskers. “Lord,— 
did you ever see such a mess, anyway! 
Do you suppose we have a chance to pull 
a decent jury?” 

The chance for a sympathetic verdict 
dwindled discouragingly. The news- 
papers, of course, played the affair up 
big; one sinner being worth more front 
page space than ninety and nine right- 
eous; and the reformers, like a bunch of 
coyotes, gathered around yapping over 
the downfall of a member of the pack. 

Most of the public, of course, under- 
stood more or less clearly, that the affair 
had been a deliberately planned trick, 
with Big John using the machinery of 
the district attorney’s office to pay up a 
private grudge, still—well, the fellow 
had been caught. The public shrugged 
its shoulders, and made ready to pass by 
on the other side. Meanwhile, the dis- 
trict attorney’s office, with the election 
close at hand, was bent on showing up its 
efficiency. And Big John, in the back- 
ground, kept the pot of trouble brewing. 





Pound of Flesh 


The state’s case was a plain one. Un- 
der their charge of a conspiracy to per- 
vert the due administration of the law, 
they were able to bring in the whole 
chain of evidence, showing the carefully 
laid plan to catch the alderman in a cor- 
rupt act, the offer and acceptance of the 
bribe, and the denouement in the presence 
of the state’s officers when the marked 
money had been taken from the guilty 
alderman’s inside pocket. 

Against this array of facts, the defense 
could only offer evidence of the general 
good reputation of the defendant and 
the essential merit of the proposed con- 
struction contract. The unsupported 
word of the defendant, that he had at- 
tempted to back out of his bargain and 
return the money, brought only yawns 
from the jury and a faint snicker of de- 
rision from the jammed court room. 

Caldman sat in the prisoner’s dock, his 
face gray-white. He had been blindfold- 
ed and lured into a trap. He was to be 
made the victim, not of public justice, 
but of private revenge. He had expiated 
his one moment of weakness by sweating 
nights and grilling days—but the law, be- 
ing blind, took no note of those things. 
This man had broken a canon—he must 
pay with a pound of flesh! 

“The defense rests,” said Merriman, 
finally. The jury settled back in its 
chairs, with the verdict written plainly 
on their faces. 

The district attorney cleared his 
throat for his closing argument, but a 
seedy old gentleman in mutton-chop 
whiskers was before him. 

“If it please the court, we ask that this 
indictment be dismissed on. the ground 
that there is no evidence to support the 
charge.” 

The judge raised judicial eyebrows. 
“No evidence?” he queried, blandly. 
“Can you—er—make your point a trifle 
clearer ?” 

“Certainly,” said Hazwell, briskly. 
“The indictment charges that the de- 
fendant entered into a conspiracy to per- 
vert the due administration of the laws. 
The evidence shows that he entered into 
this conspiracy with one Durham. But 
Durham was admittedly not a bona fide 
conspirator, but an officer of the law—a 
detective posing as an agent of the con- 
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struction company. The statute clearly 
defines a conspiracy as ‘a combination of 
any two or more persons.’ The state has 
proved that its detective, Durham, was a 
necessary party to the conspiracy as 
charged, the prime mover, and the man 
who passed over the money accepted by 
the defendant. Without Durham the 
conspiracy had no existence, and it is 
this conspiracy with which the defendant 
stands charged. 

“Unless that conspiracy is criminal, 
the defendant is not guilty. If it is crim- 
inal, Durham is also guilty. But to hold 
that would be absurd. Durham was a 
duly accredited officer of the law, act- 
ing, not for its perversion, but for its en- 
forcement. The conspiracy was in fact 
an arrangement to secure the due admin- 
istration of the law by denouncing the 
readiness of an alderman to be corrupt- 
ed, in a made-up plan, not meant to be 
executed, in order to prevent, by expos- 
ure, similar corruption in the genuine 
legislation of the city. 

“An agreement instigated by the state 
for the public benefit cannot be changed 
into a criminal conspiracy by merely 
dropping out of sight the essential part 
played by the instigator, without which 
the conspiracy could not exist. 

“Without the complicity of Durham, 
the conspiracy is not proved ; with him, it 
ceased to be a conspiracy to pervert the 
due administration of the laws, and is no 
crime.” 

The judge blinked in bewilderment, as 
Hazwell handed up his precise list of au- 
thorities. “What was this rigmarole! 
The fellow was spinning around like a 
top. If the defendant was guilty, Dur- 
ham was also guilty. But Durham was 
an officer of the law—of course he was 
not guilty. Then, if Durham wasn’t 
guilty—!” It made his head ache. 

But the district attorney was not wast- 
ing any time in useless muddling. He 
was burrowing headlong into the de- 
cisions. Before the judge’s close-sighted 
eyes had gathered the gist of the last 
citation, he was on his feet. 

“Your Honor,” he cried, “this motion 
is made on a mere technicality. This 
man has been proved guilty, he should 
pay for it. Society must be protected! 
It will be a disgrace to the spirit of equity 
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and justice and the high honor of this 
court, if by any such clever twist of the 
law such ingenious reasoning, this indict- 
ment should fail.” 

Hazwell swung around, sharply. For 
the first time, his matter of fact, unemo- 
tional voice broke. “Equity,” he cried 
tremulously. “He who comes into equity 
must come with clean hands—and this 
was a plot to tempt a man to transgress 
the law, to lure him into committing a 
crime!” 

The judge frowned unhappily. “The 
decisions appear to be unanimous,” he 
wheezed. “The authorities seem to be 
entirely in accord. I must be bound by 
their decisions.” * He glanced apologet- 
ically, in the direction of Big John’s 
glowering bulk and then back to the 
counsel table. 

Hazwell stood waiting unperturbed—a 


*See State v. Dougherty, 88 N. J. L. 209, 
96 Atl. 56, L.R.A.1916C, 991, and the cases 
therein cited. 
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grotesque Portia in mutton-chop whis- 
kers, one hand on the book of the law. 

“The indictment is dismissed,” finished 
the judge, timidly. “The defendant is 
clearly not guilty of the crime as 
charged.” 

“Not guilty!” Caldman lifted his boy- 
ish face, racked with the birthpangs of 
a new hope. 

For a: moment, the court room sat 
stunned. Then it came to its feet with 
a roar that drowned the judge’s descend- 
ing gavel. 

“What the devil,” stammered Big 
John furiously. He tugged at his chok- 
ing collar with purple hands. “Why— 
why we caught him with the goods on! 
I tell you he’s as guilty as hell—” 

But the crowd was shaking hands, 
three deep, around Caldman. 
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The Time We Live In 


We are living in a time of signs and wonders. Gigantic events 
come so fast they tread upon each other's heels. The incredible 
has become the commonplace, and it is the commonplace of other 
days that has become the unusual. From sheer inability to respond 
to each new amazement the human mind comes to take world- 
staggering events almost as a matter of course. The tithe of one 
day's news of these times will be enough to fill whole lives for future 
investigators and whole volumes for future poets and novelists. We 
are too near to catch the multitudinous details. ‘We can only hear 
the tremendous reverberations of gigantic events and see the mighty 
outlines that project themselves on the vision and hurry past.— 


Chicago Herald. 
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Jurisdiction to Try Soldier 
for Homicide 


"THE gathering together at the present 

time of large bodies of men in the 
military service of the United States ren- 
ders of general interest a decision recent- 
ty handed down by Judge Cochran of 
the United States district court of the 
eastern district of Kentucky, in Re King, 
not yet reported. This decision seems 
to be not only the first to be rendered 
since the enactment of the present Ar- 
ticles of War, but also the first directly 
to decide the important question in- 


volved, previous utterances of the courts 
having been of an obiter character. 

On the 11th of July, 1917, a member 
of the National Guard, who had prior 


- to that time been mustered and sworn 


into the service of the United States, shot 
and killed a policeman in the city of 
Newport, Kentucky. He was arrested by 
the sergeant of his company and lodged 
in the county jail, being first committed 
by the county judge upon an examination, 
and subsequently indicted by the grand 
jury on the charge of murder. The com- 
mander of the brigade to which the pris- 
oner belonged filed a petition in a habeas 
corpus proceeding before Judge Coch- 
ran, praying that the prisoner be deliv- 
ered to the military authorities, to be 
tried by a court-martial on the charge so 
preferred against him, thereby raising 
the question whether, under the Articles 
of War, a Federal soldier may, in time 
of war, be tried for homicide by the 
civil courts without the consent of the 
military authorities. 

Judge Cochran, in reviewing the de- 
cisions! construing the pertinent pro- 
visions of the Articles of War as they 
stood prior to re-enactment of August 
29, 1916, points out that while the civil 
courts have priority of jurisdiction over 
capital crimes committed by soldiers in 
time of peace, the military authorities 
having power only to deal with such 
crimes as a disorder or neglect preju- 
dicial to good order and military disci- 
pline, the case is otherwise in time of 
war, the military authorities then having 
exclusive jurisdiction over crimes com- 
mitted in the enemy’s country and con- 
current jurisdiction with the civil author- 
ities Over crimes committed in a loyal 
state, the military authorities however 
having the prior right. “It is clear, there- 
~ TRe Stubbs, 133 Fed. 1012; Ex parte Ma- 
son, 105 U. S. 696, 26 L. ed. 1213; Grafton v. 
United States, 206 U. S. 333, 51 L. ed. 1084, 
27 Sup. Ct. Rep. 749, 11 Ann. Cas. 640; Frank- 
lin v. United States, 216 U. S. 559, 54 L. ed. 


615, 30 Sup. Ct. Rep. 434; Coleman v. Ten- 
nessee, 97 U. S. 509, 24 L. ed. 1118. 
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fore,” he says, “that under the Articles 
of War as contained in § 1352, U. S. 
Rev. Stat. the civil authorities in time 
of war had no right to withhold a soldier 
accused of a crime from the military au- 
thorities or to demand him from them in 
order to try him for an offense against 
the criminal laws of the land.” 

The learned judge then proceeds to ex- 
amine the changes made by the Act of 
August 29, 1916, and, after intimating, 
without deciding, that the effect of the 
altered phraseology may be to give 
courts-martial exclusive jurisdiction in 
time of war over the crimes enumerated 
in article 93, reaches the conclusion that 
such changes in no way affect the prior 
right of the military authorities to try 
an offender therefor. 

He further held that this preference 
could not be said to have been waived by 
the military authorities by reason of the 
delivery of the prisoner to the county 
jailer by the sergeant who arrested the 
prisoner,—the sergeant swearing that he 
delivered the prisoner to the jailer to be 
held for the military authorities,—by his 
captain’s delivery to the civil authori- 
ties of the rifle with which the killing 


was done to be used as evidence against 
him, or by the presence of his captain 
and a major at the examining trial on 
the day of the killing, and their state- 
ment to the county judge, when asked if 
they wanted him and were going to in- 


terfere: ‘‘Let the civil court attend to 
it,’ where such action and statement 
were in view of the exercise of jurisdic- 
tion by the civil authorities who had the 
prisoner in custody and after lapse of but 
little time for reflection; and, further, 
that authority in these officers to waive 
the prior jurisdiction could not be pre- 
sumed in the face of the assertion of 
such prior jurisdiction by the command- 
ing officer of the brigade. 


Enlistment of Minor 


MINOR who was taken into the 

Army without consent of his par- 
ents, contrary to statute, it is held in 
Hoskins v. Dickerson, — C. C. A. —, 
239 Fed. 275, Ann. Cas. 1917C, 776, 
will not be released on habeas corpus 
while charges are pending against him 
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before a court-martial for fraudulent en- 
listment and receiving allowances and ra- 
tions, although such charges are not pre- 
ferred until after service of the writ. 

The annotator of this case in L.R.A. 
1917D, 1059, observes: 

This decision is in accord with the 
weight of authority as disclosed by the 
cases cited in the note in 18 L.R.A. 
(N.S.) 956, that an enlistment by a mi- 
nor over sixteen, the age under which 
enlistment is absolutely forbidden, and 
under eighteen (formerly twenty-one), 
the age under which enlistment is for- 
bidden without consent of parents or 
guardians, is voidable merely, and not 
void, and therefore such minor cannot 
be discharged on habeas corpus pending 
proceedings against him for desertion or 
fraudulent enlistment. 

In holding that a minor over sixteen, 
who had enlisted in the Army without his 
parent’s consent, could not be released 
on habeas corpus on petition of his moth- 
er pending proceedings for desertion, the 
court said in Ex parte Dunakin (1913) 
202 Fed. 290, that “he was de jure a sol- 
dier, and hence could commit the mili- 
tary offense of desertion. Whilst then 
the mother was entitled to his custody as 
against the United States under his en- 
listment, she is not entitled to it as 
against his being held for such offense ; 
for the parent has no right to his child’s 
custody as against his being punished 
for such offenses as he may commit. Af- 
ter her son has been tried for the alleged 
offense and been released, she can then 
assert her right to his custody if he is 
then a minor.” 

So, in United States ex rel. Laikund 
v. Williford (1915) 136 C. C. A. 273, 
220 Fed. 291, where a minor over six- 
teen, who had illegally enlisted in the 
Army without the consent of his parent, 
was arrested for fraudulent enlistment 
after the service of the writ and before 
the hearing thereon, the court stated, in 
affirming the order refusing his release, 
that law and justice did not in its opin- 
ion require him to be withdrawn from 
the military authorities and relieved of 
liability for his offense in favor of his 
mother’s right to his custody. 

The circuit court of appeals of the 
fifth circuit, however, in Hoskins v. 











Pell, — C. C. A. —, 239 Fed. 279, L.R.A. 
1917D, 1053, while recognizing the rule 
sustained by the weight of authority as 
regards a minor who is over sixteen 
years, and therefore eligible to enlistment 
with the consent of his parents, holds 
that it does not apply to a minor who is 
under sixteen, and therefore incompetent 
to acquire the status of a soldier by en- 
listing. The court accordingly affirmed 
an order in habeas corpus proceedings 
directing the immediate surrender of a 
minor who was under sixteen at the time 
of enlistment, from arrest on the charge 
of desertion. Although no point is made 
of the fact, it appears that the minor was 
still under sixteen at the time of deser- 
tion and also when the petition for the 
writ of habeas corpus was filed. 

In Ex parte Hubbard (1910) 182 Fed. 
76, the circuit court for the district of 
Massachusetts held that one who enlist- 
ed under sixteen, but had continued to 
serve and to receive pay after passing 
that age, and afterwards had been tried 
for desertion, convicted, and sentenced, 
stood like a minor who had enlisted 
without his parent’s consent when over 
sixteen, and cannot therefore be dis- 
charged on habeas corpus on petition of 
himself or his parents. It will be ob- 
served that this case is distinguishable, 
on its facts at least, from Hoskins v. Pell, 
supra, because the minor was over six- 
teen at the time of the desertion. 


Effect on Business of Recent 
Statutes 


HE attention of the business and 
manufacturing world is being called 

in a special war bulletin to the recent 
congressional enactment (Act of August 
10, 1917) affecting various businesses, by 
members of the Committee of the Cham- 
ber of Commerce of the United States, 
who have been appointed to co-operate 
with the Council of National Defense. 
The committee points out that a new 
condition confronts business men en- 
gaged in the production or distribution 
of foods, feed, fuel, including fuel oil 
and natural gas, fertilizer and its ingre- 
dients, and tools, utensils, implements, 
machinery, and equipment required for 
the production of foods, feed, and fuel. 
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These lines of business, the committee 
reminds the manufacturing world, are 
now by act of congress under govern- 
ment control, and must be conducted in 
accordance with regulations to be issued 
from time to time by President Wilson, 
and by Herbert Hoover, who acts under 
his authority. 

The control which is to be exercised by 
the government is presented under four 
heads : 

I. Practices prohibited by the statute, 
and now illegal: 

a. Destruction of supplies for the pur- 
pose of enhancing price or restricting 
supply, 

b. Wilful waste, or wilfully permitting 
preventable deterioration, 

c. Hoarding—i. e., holding or con- 
tracting for quantities in excess of rea- 
sonable requirements for use or con- 
sumption within reasonable time. 

Il. A second form of control is to be- 
come operative upon order of the Presi- 
dent and is to the effect that no man may 
engage or carry on any such business as 
specified above without a license from 
the President. When the President acts, 
and licenses are required, the President 
may revoke a license if the licensee 
makes a profit or engages in a practice 
which is “unjust or unreasonable, or dis- 
criminatory and unfair or wasteful.” In 
this connection, the President may deter- 
mine what “is a just, reasonable, non- 
discriminatory, and fair storage charge, 
commission, profit, or practice.” 

III. The third means of control exists 
with respect to five articles; namely, 
wheat, flour, meal, beans, and potatoes. 
With regard to such commodities the 
President is authorized to purchase, store 
and sell. 

[V. The fourth method of control ex- 
ists, should the President find it neces- 
sary to exercise it, to secure an adequate 
supply of the commodities mentioned at 
the outset of this bulletin “for the sup- 
port of the Army or the maintenance of 
the Navy, or for any other public use 
connected with the common defense.” 
Under this provision of the statute the 
President may requisition and take over 
for use or operation by the government 
any plant or part thereof producing the. 
commodities under discussion. 
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In addition to the provisions with re- 
gard to food, feeds, and fuel, the Act of 
August 10 contains special provisions 
with regard to coal and coke. The Pres- 
ident is empowered to fix the price of 
coal and coke, wherever and whenever 
sold, and to establish rules and regula- 
tions for its sale, shipment, and distri- 
bution. In carrying out these powers the 
President will act through the agency of 
Dr. Harry A. Garfield and the Federal 
Trade Commission. 


Enjoining Disturbance of 
Religious Worship 


"THAT a member of a religious society 

may be enjoined from entering the 
building used for purposes of worship, 
if he has on numerous occasions created 
such a disturbance during public wor- 
ship as to interfere therewith and pre- 
vent religious services from being con- 
ducted, is held in Ashinsky v. Levenson, 
256 Pa. 14, 100 Atl. 491, L.R.A.1917D, 
994. 

There sgems to be very little author- 
ity upon the question. In Wisconsin it 
has been distinctly ruled in German 
Evangelical Congregation v. Hoessli, 13 
Wis. 348, that an injunction will lie to en- 
join interference with, or trespassing on 
property used for, divine service. The 
reason for not putting the plaintiff to his 
action at law, and for granting equitable 
relief in such cases, is stated by the court 
as follows: “For would any mere pecu- 
niary damages furnish any compensation 
to a religious society for repeated and 
constant acts of trespass upon its prop- 
erty and temporalities? Most clearly 
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not. The entire value of such property 
consists in its free and undisturbed use 
and enjoyment for religious worship. 
Considering, therefore, the nature of this 
property, the use and purpose to which 
it is dedicated, and mischief arising from 
acts of trespass upon it, and the insuffi- 
ciency of the ordinary legal remedies, we 
must say that, in our opinion, the com- 
plaint states a proper case for an injunc- 
tion.” 

In the note appended to Ashinsky v. 
Levenson in L.R.A.1917D, 994, reference 
is made to Papailiou v. Manusos (1903) 
108 Ill. App. 272, where the court sus- 
tained orders enjoining trustees of a 
Greek church from interfering with a 
priest whom they dismissed, and enjoin- 
ing the successor they appointed from 
holding any religious services in the 
church. 

The question is also considered in 
Richardson v. Church of the Living God 
(1917 — Tex. Civ. App. —, 191 S. W. 
148, where the general assembly of a 
church were granted an_ injunction 
against the interference by persons de- 
siring to preach, with the plaintiffs’ use 
and enjoyment of their property; it ap- 
peared that the defendants had on sev- 
eral occasions entered the pulpit of a 
certain church and made disturbances; 
that on one of such occasions one of the 
defendants was arrested by the sheriff, 
and on another occasion the city marshal 
was called and kept order; and the court 
said inter alia: “Plaintiffs had the right 
of possession of the property and a right 
to conduct their worship and control 
their affairs as they saw proper, without 
interference of defendants in any way.” 
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CIVIL LIABILITY OF SOLDIER 


In the June Case AND ComMENT, page 3, 
we presented an interesting and well-reasoned 
discussion by Dean Henry W. Ballantine on 
“The Effect of War on Constitutional Liberty,” 
in which the learned author pointed out, with 
citation of authorities, some of the limits on 
the exercise of military power over the citi- 
zen. He contended that a state of war does 
not suspend the constitutional guaranties and 
liberty of the citizen; that martial law is not 
in force as against citizens beyond the theater 
of active military operations and in which 
the courts are open. 

In a brief article written by Henry A. For- 
ster, Esq., of the New York bar, and which 
appeared in the July Case anp CoMMENT, at 
page 148, the author contended that “during 
a national war with any first-class power the 
Federal Constitution does not inure to the 
benefit of the public enemy, of spies, or of 
enemy sympathizers whether native or for- 
eign.” 
“The Civil and Criminal Accountability of 
Members of the Army and Navy” was dis- 
cussed by Hubert J. Turney, Judge Advocate 
General of Ohio, in the September Case AND 
ComMMENT, page 297, where he contended that 
the absolute nonliability of an officer or sol- 
dier of the military establishment, where he 
acts without oppression and without personal 
malice, is the true doctrine. He expressed a 
belief that this will be the doctrine finally es- 
tablished and adhered to by the courts. 

We are in receipt of a very strong communi- 
cation from John G. White, Esq., of the Cleve- 
land bar in which he controverts the propo- 
sition advanced by Mr. Turney. He contends 
that a soldier is bound to obey only the law- 
ful orders of his superior; that a contrary doc- 
trine would be subversive of civil liberty and 


would place the military before the civil power. 
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Mr. White in his able discussion cites numer- 
ous Federal and state authorities in support 
of his positions. 


THE WAR POWER 


Mr. White refers to the statement in Sena- 
tor Walsh’s article, p. 285, of the September 
Case AND CoMMENT, where it is said: “In fact 
all our prized liberties, so carefully guarded 
by the first ten Amendments to the Constitu- 
tion, are held subject to the all-embracing war 
power of Congress.” Mr. White observes: “It 
goes without saying that when we are in- 
vaded, and when the country is in present and 
imminent peril of destruction, the Constitution 
is silent. Necessity knows no law, neither 
does it know any Constitution; but this is 
true because of necessity, and not by virtue 
of any war power given by the Constitution.” 

That Congress and the President may do 
many things in time of war which they can- 
not do in time of peace is unquestionable, but 
that a declaration of war repeals or suspends 
the Constitution he regards as a proposition 
without support, either in law or in reason. 

We have also a communication from Dr. 
J. W. Lockhart, who believes that the Consti- 
tution should be interpreted according to the 
plain import of its words, and that it is 
gratuitous to assume that the framers of our 
Constitution said only a part of what they 
wished to be understood, and left numerous 
exceptions to be read into the Constitution— 
by implication. 

We feel that we have now fairly presented 
both sides of these subjects, and it seems ob- 
vious from the additional articles being sent in 
that we must limit their further discussion in 
our limited space. 

We are grateful to our readers for their 
interest in Case AND CoMMENT and their kind- 
ness in sending us comments. 
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An upright judge has more regard to justice than to men.—Maxim. 


Assault — with intent to injure — 
recklessly driving automobile. That 
one striking another in a highway with 
a defective automobile which he is driv- 
ing in excess of the statutory speed 
limit, without lights, in the dark and 
storm, cannot, under the theory that one 
intends the natural consequences of his 
act, be convicted of assault with intent 
to inflict great bodily injury, if he did 
not know of the presence of the injured 
person, or have any intent to injure him, 
is held in the Iowa case of State v. 
Richardson, 162 N. W. 28, annotated in 
L.R.A.1917D, 944. 


This decision seems to be in harmony with 
practically all the cases. 


Bank — insolvency — return of 
paper. If, before paper deposited in a 
bank has been collected, the bank fails 
and closes its doors to business, it is 
deemed in law to have been the agent of 
the depositor for collection of the money 
evidenced by the deposited paper, in the 
absence of circumstances precluding res- 
toration of the status quo by the depos- 
itor, and the latter, on making such res- 
toration, is held entitled in the West 
Virginia case of Alleman v. Sayre, 91 
S. E. 805, L.R.A.1917D, 1002, to have 
the paper returned to him, on demand 
therefor, before collection by the receiv- 
er, and to have the full amount collect- 
ed thereon, if the receiver has collected 
it before such demand is made. 


The court in this case by permitting a revo- 
cation of the agreement between the depos- 
itor and the bank so as to permit the deposit- 
or to claim title to the check, on the ground 
that the solvency of the bank is the real in- 
ducement, takes a position contrary to that 
taken by the courts in the other reported cases. 
Other courts have, when compelled to hold 
that title to the paper had passed to the bank, 
held that the depositor must show fraud, such 
as knowledge of insolvency at the time of the 
deposit, in order to be entitled to a rescission 
of the deposit contract. 


Carrier — attempt to board moving 
car — assumption of risk. That one 
who, while neither under unusual men- 
tal excitement nor obeying directions 
from those in charge of the car, is in- 
jured in the attempt to board a moving 
car, cannot hold the carrier liable there- 
for merely because the car was in motion, 
is decided in the Missouri case of Gunn 
v. United R. Co. 193 S. W. 814, L.R.A. 
1917D, 1131. 


Carrier — duty to constable entering 


car to arrest. Where a constable, with 
the express permission of the employee 
of a railroad company whose duty is to 
assist passengers to alight from and to 
board its passenger train, goes upon said 
train for the purpose of arresting and 
taking therefrom persons charged with 
the commission of a felony, the company 
is held bound, in the Oklahoma case of 
St. Louis, I. M. & S. R. Co. v. Cantrell, 
164 Pac. 110, L.R.A.1917D, 980, to hold 
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its train a reasonable length of time 
to permit him to make such arrest 
and alight therefrom, and to exercise 
ordinary care for his safety, and if 
such officer is injured by reason of 
the negligent failure of the railroad com- 
pany to exercise ordinary care for his 
safety, the company will be liable in dam- 
ages for any injuries resulting from such 
negligence. 


Carrier — reshipment — recovery. 
Charges founded upon a wrongful re- 
shipment of goods from their destination 
after delivery there are illegal, and de- 
tention of the goods, on their return to 
the place of destination, for nonpayment 
thereof, is held wrongful in the West 
Virginia case of Belknap v. Baltimore & 
©. R. Co. 91 S. E. 656, annotated in 
L.R.A.1917D, 916, and subjects the car- 
rier to absolute liability for loss thereof 
occurring within the period of such de- 
tention. 


Charity — bequest to purchase coal 
for poor. A bequest in trust to use the 
income to purchase fuel and other neces- 
saries of life to be given or sold at low 
prices to such worthy and industrious 
persons as are not supported wholly or 
in part at public expense, but who may 
need aid to sustain themselves, with the 
express request that no idler, loafer, 
gambler, or drunkard receive any bene- 
fit, is held a valid public charity in the 
Maine case of Bills v. Pease, 100 Atl. 
146, L.R.A.1917D, 1060. 


Charity — combining amusement 
with education. A gift for the erection 
and maintenance of a building with 
rooms for library and lectures for the 
use of the laborers of a city is held chari- 
table in the Tennessee case of Gibson v. 
Frye Institute, 193 S. W. 1059, L.R.A. 
1917D, 1062, although rooms for dancing 
and moral amusements are also provided 
for, and the primary intention of the 
donor is to amuse and entertain that class 
of people. 


Charity — liability for tort. An in- 
stitution founded by charitable bequests 
for the treatment of mental and nervous 
diseases of the poor is held not liable in 
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the Maryland case of Loeffler v. Shep- 
pard & E. R. Hospital, 100 Atl. 301, 
L.R.A.1917D, 967, for injury to an em- 
ployee of a city fire department, called 
to the institution in the performance of 
his duties, by the unsafe condition of a 
fire escape on the building. 


Chattel mortgage — effect out of 
state — consent to removal. That the 
lien of a chattel mortgage does not hold 
against bona fide purchasers when the 
property is removed to another state with 
consent of the mortgagee is held in the 
Idaho case of Moore v. Keystone Driller 
Co. 163 Pac. 1114, accompanied by sup- 
plemental annotation in L.R.A.1917D, 
940. 


Contract — destruction of building 
— recovery for labor done. In an ac- 
tion by a contractor to recover for part 
performance of a contract to construct a 
reinforced concrete floor in a warehouse 
which burned before the floor was com- 
pleted, it is held in Carroll v. Bowersock, 
100 Kan. 270, 164 Pac. 143, that recovery 
cannot be predicated on the fact that the 
owner declined, on request of the con- 
tractor, to rebuild the warehouse, or on 
the fact that the owner collected insur- 
ance on the building, purchased before 
the contract was made. 

It is further held that in such a case 
recovery is limited to the amount of con- 
tract work done, which at the time the 
structure was destroyed had become so 
far identified with it that the material 
furnished and labor performed would 
have inured to the owner’s benefit as con- 
templated by the contract, if destruction 
had not occurred. 

Supplemental annotation on the ques- 
tion as to who must bear the loss occa- 
sioned by the destruction of a building 
in process of erection or repair is ap- 
pended to the foregoing decision in 
L.R.A.1917D, 1006. 


Contract — to give tip — consider- 
ation. A promise by a stranger to pay 
one under contract with its owner to ride 
a certain horse in a certain race a speci- 
fied amount if he wins the race is held 
void for lack of consideration, in Mc- 
Devitt v. Stokes, 174 Ky. 515, 192 S. W. 
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681, although the value of horses owned 
by the promisor will be increased by the 
winning of the race because they are rel- 
atives of the one which the promisee is 
to ride. 

Supplemental annotation on the ques- 
tion of performance of an existing con- 
tract obligation as a consideration for a 
new promise by a stranger to the con- 
tract is appended to the foregoing de- 
cision in L.R.A.1917D, 1100. 


But few recent cases have passed upon the 
question, but all are in accord with the great 
weight of authority, which is to the effect 
that a promise made in consideration of the 
doing of an act which the promisee is al- 
ready under obligation to a third person to do 
is not supported by a valid consideration. 


Criminal law — new trial — false 
newspaper statement. Permitting a false 
newspaper statement that tools and weap- 
ons to aid in escape have been found in 
the cell of one on trial for murder, to 
come to the knowledge of the jury, is 
held ground for new trial in the Colo- 
rado case of Perry v. People, 163 Pac. 
844, L.R.A.1917D, 921. 


Damages — punitive — holding rail- 
road train. Punitive damages, it is held 
in the Mississippi case of Illinois C. R. 
Co. v. Hawkins, 74 So. 775, L.R.A. 
1917D, 977, may be awarded against a 
railroad company in favor of a passenger 
who misses connections because of the 
unreasonable holding of his train beyond 
schedule time to accommodate a party 
of excursionists. 


Death — of woman — action by 
child. A child, it is held in the Wash- 
ington case of Whittlesey v. Seattle, 163 
Pac. 193, L.R.A.1917D, 1084, cannot re- 
cover damages for the wrongful death 
of its mother, under a statute giving a 
right of action to the widow or children 
of a man killed in a duel, and, in case a 
person is killed by wrongful act, to his 
heirs, or, if he leaves no widow or issue, 
to certain other persons named. 


Discrimination — rates — low rates 
for industrial consumption. That indus- 
tries build up a city by bringing in large 
numbers of people connected with the in- 
dustries and in their employ does not jus- 
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tify the furnishing of natural gas for in- 
dustrial consumption below cost is held 
in the Oklahoma case of Re Osage & O. 
Co. P.U.R.1917D, 426. 


Discrimination — rates — railroads 
— long and short haul. That a ,rail- 
road cannot justify a higher rate for the 
shorter distance upon the ground that 
the hauls are partly over different 
branches of its line, and that it is more 
expensive on account of grades and 
curves to transport freight over one line 
than over the other, is held in the Mis- 
souri case of Independent Breweries Co. 
v. St. Louis, I. M. & S. R. Co. P.U.R. 
1917D, 109, where the state Constitution 
establishes an unconditional short-haul 
rule, without regard to direction or to 
circumstances and conditions. 


Discrimination — rates — tele- 
phones. That telephone rates for busi- 
ness subscribers in large cities should be 
based upon the actual number of mes- 
sages sent by each subscriber instead of 
the flat-rate charge is held in the Penn- 
sylvania case of Re Uniform Telephone 
Rates, P.U.R.1917D, 259, since the wide 
variation in the use of business tele- 
phones in large cities renders the flat 
rate a benefit to a relatively few large 
users and a detriment to those sending 
relatively few messages. 


Divorce — failure of action — cus- 
tody of children. In an action by a wife 
for a divorce in which she fails to es- 
tablish facts authorizing either a divorce 
or a decree of separation, but in which it 
appears that the parties are living apart, 
the court, it is held in the Minnesota 
case of Jacobs v. Jacobs, 161 N. W. 525, 
accompanied by supplemental annotation 
in L.R.A.1917D, 971, may award the cus- 
tody of the children to her and require 
the husband to contribute toward their 
support. 


The cases upon this question are quite evenly 
divided, some taking the view adopted in the 
foregoing decision, that the court may award 
the custody of children in a suit for divorce 
although denying a divorce to either party, 
while others take the position that a petition 
for the custody of children embraced in a 
suit for divorce or separation falls with the 
principal case. 
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Duress — impending prosecution of 
relative — promise not to press. The 
wife of a bank cashier who has rendered 
the institution insolvent by forgeries and 
embezzlements is held entitled, in the 
Oregon case of Rostad v. Thorsen, 163 
Pac. 423, L.R.A.1917D, 1170, to the can- 
celation of deeds and notes given by her 
under the promise of bank official that 
they will not prosecute him if she signs 
the instruments, which prosecution she 
understood would follow if she did not 
do so, although no actual threats were 
made by them. 


Duress — property purchased with 
proceeds of embezzlement. The wife 
of a cashier of a bank who is induced 
to execute deeds by covert threats of his 
prosecution for embezzlements from the 
bank is held not entitled to recover prop- 
erty purchased with the proceeds of his 
embezzlements, in the Oregon case of 
Rostad v. Thorsen, 163 Pac. 423, L.R.A. 
1917D, 1170. 


Former jeopardy — discharge of jury 
because of youth of witness. The dis- 
charge of the jury in a criminal case 
because of the youth of the state’s wit- 
ness, it is held in the Texas case of 
Hipple v. State, 191 S. W. 1150, will sus- 
tain a plea of former jeopardy if it is 
without consent of accused, who stands 
mute when consent is given by his coun- 
sel, and such discharge is not sanctioned 
by a statute permitting such course when 
there is some unexpected occurrence 
since the trial commenced, which no rea- 
sonable diligence could have anticipated. 

The question whether the discharge of 
the jury because of matters affecting wit- 
nesses will sustain a plea of former jeop- 
ardy is treated in the annotation follow- 
ing this case in L.R.A.1917D, 1141. 


Garnishment — on judgment of 
higher court. That a judgment debtor 
under a judgment of the supreme court 
of the state may be garnished in an ac- 
tion in the district court brought by a 
third person against the judgment cred- 
itor is held in the New Mexico case of 
Hardwick v. Harris, 163 Pac. 253, which 
is annotated in L.R.A.1917D, 1137, on 
the question of garnishment of a judg- 
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ment in another court of the state in 
which it was rendered. 


There is a conflict of opinion upon this 
point, the weight of authority being against 
the garnishment of a judgment in a court 
even of the same state other than that in 
which it was rendered. The minority doc- 
trine, which is supported by the foregoing 
decision, appears to be sustained by the bet- 
ter reasoning. 


Insurance — contract to pay pre- 
miums — general agent — representa- 
tions — estoppel. A _ life insurance 
company is held not estopped, in Security 
L. Ins. Co. v. Eades, 152 Ky. 577, 153 
S. W. 989, L.R.A.1917D, 1198, to set up 
nonpayment of premiums in defense of 
liability on a policy because, to its knowl- 
edge, its general agent had organized an 
independent company to pay premiums 
upon policies issued by it for a consider- 
ation and look to the policies for repay- 
ment with interest, and expressly prom- 
ised the policy holder, who had taken 
out one of his premium insurance con- 
tracts, that he would have no further 
premiums to pay on his insurance policy. 


While there is abundant authority upon the 
question of the right of insurance agents to 
waive the payment of premiums at the time 
they are due, there appears to be no other 
case dealing with the effect of an agent’s rep- 
resentation that the insured would have no 
premiums after the first to pay, or that they 
would be paid by another. 


Insurance — indemnity — right to 
settle for claim in excess of policy. 
One insured against liability for injury 
to an employee is held not prevented, in 
General Acci. Fire & Life Assur. Corp. 
v. Louisville Home Teleph. Co. 175 Ky. 
96, 193 S. W. 1031, annotated in L.R.A. 
1917D, 952, from setting at his own cost 
so much of a claim as is in excess of the 
insurer’s liability, by a clause of the pol- 
icy that the assured shall not assume any 
liability, settle any claim, or incur any 
expense except at his own cost, or inter- 
fere in any negotiation for settlement or 
legal proceedings without the consent of 
the insurer in writing. 

The two other cases which have consid- 


ered the question are in accord with this de- 
cision, although in both the court was divided. 


Insurance — waiver of nonwaiver 
agreement. That a nonwaiver agree- 
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ment may itself be waived by the same 
acts and doings of an insurance com- 
pany’s adjuster or representative, or by 
such transactions with the insured as 
would amount to a waiver of a forfeiture 
clause of the policy, is held in the Florida 
case of Queen Ins. Co. v. Patterson Drug 
Co. 74 So. 807, L.R.A.1917D, 1091. 


Intoxicating liquor — aiding pur- 
chase — liability. Where the purchase 
of intoxicating liquor is not unlawful, it 
is held in the Mississippi case of Harris 
v. State, 74 So. 323, L.R.A.1917D, 1013, 
that one cannot be punished for merely 
aiding another in purchasing liquor at his 
instance. 


Intoxicating liquor — extraterritorial 
sale — injunction — nuisance. The 
courts of one state, it is held in the Mis- 
souri case of State ex rel. Weatherby v. 
Dick & Bros. Q. Brewery Co. 192 S. W. 
1022, cannot enjoin a resident of another 
state, where he has a right to sell intoxi- 
cating liquor, from making sales there 
for shipment into local prohibition terri- 
tory, where citizens have the right to pur- 
chase liquor for their own use, whereby 
persons are enabled to sell liquor con- 
trary to the local statutes, to persons who 
drink and disturb the peace, attracting to 
the places where the liquor is sold large 
crowds of idle and turbulent persons ad- 
dicted to the use of such liquors, to the 
injury of society, on the theory that the 
seller is thereby aiding in the mainte- 
nance of a public nuisance. 

The right to an injunction to restrain 
the sale of liquor to be shipped into pro- 
hibition territory is considered in the note 
accompanying this case in L.R.A.1917D, 
1023. 


Intoxicating liquor — procurement as 
agent — liability. One procuring in- 
toxicating liquor for another in prohi- 
bition territory is held guilty of an un- 
lawful sale, in the Arizona case of Mo 
Yaen v. State, 163 Pac. 135, where the 
statute provides that all persons con- 
cerned in the commission of a crime, 
whether they directly commit the act con- 
stituting the offense or aid and abet in its 
commission, are principals. 

The question whether one who obtains 
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liquor for and delivers it to another, us- 
ing the latter’s money, is guilty of selling 
the same, is treated in the supplemental 
annotation following this case in L.R.A. 
1917D, 1014. 


Intoxicating liquors — validity of 
prohibition laws. The Acts of the Gen- 
eral Assembly of Georgia approved No- 
vember 17 and November 18, 1915, called 
the prohibitory laws or statutes, being 
acts to prohibit the manufacture, sale. 
keeping, etc., of intoxicating liquors, and 
containing, among other provisions, an 
inhibition against keeping intoxicating li- 
quors in any place of business or public 
place, and also against the keeping of 
such liquors in excess of given quantities 
in any place whatsoever, are held a valid 
exercise on the part of the legislative 
body of the police power, in the Georgia 
case of Delaney v. Plunkett, 91 S. E. 561, 
annotated in L.R.A.1917D, 926, on the 
question of power to prohibit the keep- 
ing of intoxicating liquor irrespective of 
any intention to sell it in violation of law. 


There is a difference of opinion as to wheth- 
er the state has power to prohibit the pos. 
session of liquor or make possession an of- 
fense, irrespective of an intention on the part 
of the possessor to sell the same in violation 
of law. 

According to one line of authorities the 
mere possession of intoxicating liquor cannot 
be prohibited or punished. The theory of 
these cases is that the keeping of liquor in 
possession does not produce, nor threaten to 
produce, any harm to the public. An attempt 
to prohibit such possession is therefore, ac- 
cording to this view, not a valid exercise of 
the police power. 

The other line of authorities holds that the 
mere possession of intoxicating liquor may 
be prohibited, at least, the possession of 
more than a stated amount. And it has been 
held that such a prohibition is valid although 
the liquor was lawfully acquired before the 
law went into effect. It is the theory of these 
courts, as expressed in one of the decisions, 
that a statute making it unlawful for one to 
have intoxicating liquor in his possession is 
for “the protection of the public health, the 
public morals, and the public safety; that it 
has a real and substantial relation to those 
objects, and that it is, therefore, a reasonable 
exercise of the police power of the state.” 


Landlord and tenant — duty to re- 
pair. That there is no obligation upon 
a landlord to make repairs to leased 
premises during the continuance of the 
lease, in the absence of an express agree- 
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ment to do so, is held in the West Vir- 
ginia case of Charlow v. Blankenship, 92 
S. E. 318, L.R.A.1917D, 1149. 


Landlord and tenant — implied cov- 
enant — condition of premises. That 
there is no implied covenant upon the 
part of the landlord in a lease that the 
premises are tenantable or reasonably 
suitable for occupation is held in the 
West Virginia case of Charlow v. Blank- 
enship, 92 S. E. 318, L.R.A.1917D, 1149. 
In the absence of fraud or concealment 
by the lessor of the condition of the 
property at the date of the lease, the 
rule of caveat emptor applies. 


Landlord and tenant — part retained 
by lessor — defects. Where a lessee 
of a storeroom is injured by the failure 
of the landlord to exercise due care in 
making repairs to that part of the build- 
ing, the possession of which he retains, 
or by the negligent use by the lessor of 
such part of said building, such lessee, 
it is held in the West Virginia case of 
Charlow v. Blankenship, 92 S. E. 318, 
L.R.A.1917D, 1149, may maintain a suit 
to recover damages for the injury result- 
ing to him for such negligence or want 
of due care. 


Legislature — delegation of power. 
A statute authorizing a judge to whom 
application is made as therein provided, 
to order a judicial inquiry if in his opin- 
ion the interests of public justice require 
it, to ascertain whether a candidate for 
United States Senator in person or by 
agents expended, to secure his election, 
money or other things of value in excess 
of the amount allowed in that chapter 
sufficient to influence materially the re- 
sult of the election, and to require the 
judge to certify his opinion and determi- 
nation and the evidence adduced before 
him upon such investigation “to the gov- 
ernor [of the state], who shall transmit 
the same to the proper authorities of the 
United States government for such ac- 
tion as said authorities may deem prop- 
er,” is held void in the West Virginia 
case of Sutherland v. Miller, 91 S. E. 
993, because it attempts to delegate a 
non-delegable power. Upon the legisla- 
ture the people have impliedly conferred 
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authority to determine the exigencies or 
emergencies that warrant the exercise of 
police power to promote the general wel- 
fare of the citizens of the state; and it 
cannot redelegate to anyone the ultimate 
right to determine when, to what ex- 
tent, and under what circumstances the 
power may properly be exercised in any 
given case. Delegation to the judiciary 
of an investigation of election frauds is 
considered in the note appended to this 
case in L.R.A.1917D, 1040. 


Malicious prosecution — prosecution 
under wrong statute — effect. That the 
discharge of one accused of crime be- 
cause he was not guilty of the offense 
charged will not, if he was actually guilty 
of an offense under a statute different 
from that under which the prosecution 
was instituted, and under which he 
should have been prosecuted, show want 
of probable cause so as to sustain an 
action for malicious prosecution, is held 
in the Idaho case of Nettleton v. Cook, 
163 Pac. 300, L.R.A.1917D, 1194. 


This seems to be a case of first impression. 


Master and servant — Employers’ 
Liability Act — injury to employee of 
subcontractor. A contractor who has 
sublet the work and is not actively direct- 
ing it is held not liable, in Tamm v. Sau- 
set, 67 Or. 292, 135 Pac. 868, for injury 
to an employee of a subcontractor due 
to defective appliances, under an em- 
ployers’ liability act which provides that 
owners, contractors, or persons whatso- 
ever engaged in certain activities, shall 
see that the materials employed and ap- 
pliances used are carefully selected, in- 
spected, and tested. 

An owner’s duty, under the Employ- 
ers’ Liability Acts, to servants of contrac- 
tor, or duty of principal contractor to 
servants of subcontractor, as to condition 
of place or appliance, is treated in the 
note appended to this case in L.R.A. 
1917D, 988. 


The conclusion from the cases seems to be 
that the owner is not liable to the servants of 
a contractor or subcontractor, nor the con- 
tractor liable to the servants of a subcontrac- 
tor, where the owner or the contractor, as the 
case may be, had not undertaken to prepare 
the place or appliance and had assumed or 
retained no control or responsibility therefor ; 
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but that he is liable if he provides or permits 
the use of a place or appliance prepared by 
him or over which he had retained or assumed 
control. 


Master and servant — number em- 
ployed — duty to furnish help. _It is 
held to be the duty of a master to see 
that the number of servants engaged on 
any particular work is sufficient to secure 
the reasonable safety of each one of 
them, in Wallace v. Tremont & G. R. Co. 
140 La. 873, 74 So. 179, L.R.A.1917D, 
959, which further holds that the duty 
of a master to furnish proper tools, ap- 
pliances, and a safe place, embraces hu- 
man instrumentalities and mechanical de- 
vices. 


Monopoly and competition — occu- 
pied territory — municipal plant. 
That the right of municipality to provide 
itself and its citizens with water is not 
exhausted by the action of the township 
supervisors, prior to the incorporation of 
the municipality, in permitting a water 
company to lay its mains and supply 
water to the inhabitants, is held in the 
Pennsylvania case of Re Borough of 
Nescopeck, P.U.R.1917D, 145, where the 
township supervisors have no power to 
grant rights to occupy the highways, al- 
though the water company by virtue of 
its charter is lawfully occupying the 
streets, and cannot be deprived of its 
rights therein. 


Municipal corporation — _ burning 
dump — nuisance. A municipal corpo- 
ration which maintains a rubbish dump 
in which fire is permitted to smoulder 
for a long period of time is held liable 
as for a nuisance, in the Tennessee case 
of Nashville v. Mason, 192 S. W. 915, 
L.R.A.1917D, 914, for the destruction of 
neighboring property when fire is com- 
municated to it by the blowing of a high 
wind over the dump. 


Negligence — sudden peril — wrong 
choice. Where the negligence of the 
employees of a railroad company causes 
such excitement to a passenger as to 
force him or her to an immediate selec- 
tion of one or another situation of dan- 
ger, it is held in Guidry v. Morgan’s 
Louisiana & T. R. & S. S. Co. 140 La. 
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1007, 74 So. 534, L.R.A.1917D, 962, 
that the passenger will not be held guilty 
of contributory negligence for suddenly 
taking the most dangerous course. 


Physicians and surgeons — license — 
to practise osteopathy — scope. That 
a license to practise osteopathy does not 
confer the right to remove tonsils and 
give medicine in connection with the 
operation is held in State v. Bonham, 93 
Wash. 489, 161 Pac. 377, L.R.A.1917D, 
996. 


Railroad — right to abandon branch. 
That a solvent railroad cannot abandon 
the operation of an unprofitable branch 
without the consent of the authority 
which created it, even though there is no 
general public demand for such oper- 
ation, is held in Southern R. Co. v. 
Hatchett, 174 Ky. 463, 192 S. W. 694, 
L.R.A.1917D, 1105. 


Receiver — foreign corporations — 
jurisdiction to appoint. There is no 
jurisdiction, it is held in the Washington 
case of Droppelman v. Illinois Surety Co. 
164 Pac. 70, annotated in L.R.A.1917D, 
1032, to appoint a receiver for the assets 
of a foreign corporation within the state 
in an action against the corporation, if 
the corporation has been dissolved and a 
receiver appointed for it in the state of 
its domicil. 


Replevin — property held under re- 
delivery bond. Where property is held 
by an individual under a bond given in 
judicial proceeding for the redelivery of 
the specific property, it is to be deemed 
in custodia legis, the same as if it had 
continued in the hands of the officer, and 
anyone claiming such property as owner, 
except the person against whom the writ 
runs, may, it is held in the Oklahoma 
case of Alexander v. Alexander, 164 
Pac. 114, assert his rights to the prop- 
erty by an action of replevin. 

The question of replevin for property 
held under redelivery bond given to se- 
cure release of property from legal proc- 
ess is considered in the note appended 
to the foregoing case in L.R.A.1917D, 
984. 








Sale — covenant to repair — injury 
to part not defective. The burning of 
bearings because of a defective crank 
case is held in American Locomotive Co. 
v. National Wholesale Grocery Co. 226 
Mass. 314, 115 N. E. 404, L.R.A.1917D, 
1125, to be within the operation of a cov- 
enant to replace parts which may break 
under normal service within a specified 
time because of defective material or 
workmanship, although the bearings 
themselves were not defective. 

It is further held that the burning or 
wearing of bearings on an automobile so 
that they become imperfect is within a 
covenant to replace any part which may 
break from normal service, although they 
do not separate into parts or fragments. 


Service — extensions — consumer's 
guaranty of extension. That a water 
consumer is released of his guaranty on 
that part of an extension which the utility 
subsequently uses to furnish a connec- 
tion between two dead ends of its mains 
for the purpose of improving the circu- 
lation and bettering the service con- 
ditions in that vicinity, is held in the New 
Jersey case of Whittaker v. Hackensack 
Water Co. P.U.R.1917D, 414, since such 
improvement of the service must be 
borne by the utility. 


Service — jurisdiction of Commis- 
sion — discontinuance. The Colorado 
Commission will not, on complaint of a 
municipality that the wiring of a build- 
ing is unsafe, order a public utility to 
discontinue furnishing electric current 
thereto, where the city has an ordinance 
requiring proper wiring, which it can en- 
force, it is held in the Colorado case of 
Colorado Springs v. Alta Vista Hotel Co. 
P.U.R.1917D, 272. 


Service — natural gas — insufficient 
supply — preference to domestic con- 
sumers. That preference should be 
given to domestic consumers of natural 
gas if the supply is insufficient for all 
classes is held in the Oklahoma case of 
Re Pawhuska Oil & Gas Co. P.U.R. 
1917D, 947. 


Service — street railways — segrega- 
tion of miners. 


That the segregation 








Among the New Decisions 
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of miners by providing special cars for ° 
them, or reserving a compartment for 
them, in order to prevent men and women 
in their ordinary attire from having 
their clothing ruined by contact with 
them, is not practicable, is held in the 
Pennsylvania case of Borough of Shen- 
andoah v. Schuylkill R. Co. P.U.R. 
1917D, 36. 


Service — telephones — physical 
connection — cost of giving direct 
service. That a telephone company 


will be required to permit physical con- 
nection for interchange of toll messages 
with a competitor is held in the Oregon 
case of Tillamook County Mutual 
Teleph. Co. v. Pacific Teleph. & Teleg. 
Co. P.U.R.1917D, 1, where the cost of 
extending direct service to many sub- 
scribers of the competitor will be more 
than the value of the service to them. 


Specific performance — of agree- 
ment to renew contract. Specific per- 
formance, it is held in the Montana case 
of Livingston Waterworks v. Livingston, 
162 Pac. 381, cannot be granted of a pro- 
vision in a contract for water supply that, 
upon failure of the city to purchase the 
plant at the expiration of twenty years, 
the contract shall be renewed upon such 
terms as are mutually agreed upon at that 
time, although the only terms to be 
agreed upon are rates, since the parties 
cannot be forced to agree, and it is im- 
material that rates might be established 
by the Public Service Commission. 

The question of specific performance 
of a contract, some of the terms of which 
are to be agreed upon by the parties, is 
considered in the note accompanying this 
decision in L.R.A.1917D, 1074. 


Subrogation — inadvertent payment 
of mortgage — Bulk Sales Law. One 
who in good faith, without knowledge 
of the Bulk Sales Law or claim against 
the property, buys a stock of merchandise 
for full value without complying with 
the provisions of such law, paying off, as 
part of the consideration, a chattel mort- 
gage on the property, which is satisfied, 
is held entitled to subrogation to the lien 
of the mortgage, in the Oregon case of 
Hicks v. Beals, 163 Pac. 83, L.R.A. 
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‘ 1917D, 1067, when the property is at- 
tached by creditors of the vendor because 
of the noncompliance with the statute. 


Tax — corporation — lease of prop- 
erty. Although a corporation may lease 
most of its property to another company, 
it is held still liable for the tax imposed 
on it for the privilege of exercising its 
franchise in the state, in State v. Inde- 
pendence Gas Co. 99 Kan. 671, 163 Pac. 
148, where it retains its corporate fran- 
chise, seal, books, papers, documents, and 
some of its property, and agrees to main- 
tain its organization, and to perform a 
number of corporate acts in carrying out 
the conditions of the lease, and where it 
is stipulated that it is to take possession 
of the leased property when the lease is 
terminated, or at any earlier time that the 
lessee shall make default in performing 
the conditions and covenants of the lease. 
The question whether the lease of its 
property affects the liability of a foreign 
corporation to a franchise tax or a tax 
upon the privilege of doing business with- 
in the state is treated in the annotation 
following this case in L.R.A.1917D, 
1070. 


Case and Comment 


Weights and measures — violation of 
ordinance — knowledge. In a prose- 
cution for the violation of an ordinance 
of the city of Minneapolis, by which or- 
dinance it is declared that one who know- 
ingly sells commodities at short weight 
shall be punished by fine, it is held in the 
Minnesota case of State v. Washed Sand 
& Gravel Co. 162 N. W. 451, annotated 
in L.R.A.1917D, 1127, that knowledge 
is an essential element of the offense so 
defined, and since the complaint con- 
tained no charge that the sale in question 
was underweight to the knowledge of de- 
fendant, and no evidence of such knowl- 
edge was offered on the trial, no violation 
of the ordinance was shown. 


Will — bequest for dance hall — 
public policy. Providing for the main- 
tenance of a dance hall for public amuse- 
ment, which, if not properly supervised, 
may degenerate into a hall for undesir- 
ables and objectionable mingling of races, 
in a building to be constructed under a 
bequest for a library and lecture rooms, 
is held in the Tennessee case of Gibson 
v. Frye Institute, 193 S. W. 1059, L.R.A. 
1917D, 1062, not to render the bequest 


void as against public policy. 





New Books and 


Ren. 


eriodicals 


To be great, be wise: 
Content of spirit must from science flow, 
For ‘tis a godlike attribute to know. 


“Ruling Case Law.” 
William M. McKinney and Burdett A. Rich. 
(Edward Thompson Company, Northport, N. 
Y.; Bancroft-Whitney Company, San Francis- 
co, Cal.; The Lawyers Co-operative Publishing 
Company, Rochester, N. Y.) 


This new volume in the Ruling Case Law 
series comprises in alphabetical order the legal 
titles from Malice to Money, both inclusive. It 
contains, among others, the important titles of 
Mandamus, Marriage, Master and Servant, and 
Mechanics’ Liens.. The article on the Mili- 
tary, which is of especial interest at this time, 
treats of Officers, Enlisted Men, State Militia, 
Crimes against Military Law, Military Courts, 
Relation of Military and Civil Authorities, and 
Civil and Criminal Liability of Officers and 
Enlisted Men. 

The volume is uniform in appearance and 
careful preparation with those previously is- 
sued in this series, which is becoming in- 
creasingly popular both with bench and bar. 


Vol. 18. Edited by 


“Corporate Organization and Manage- 


ment.” By Thomas Conyngton. Revised 
Edition. (Ronald Press Co., 20 Vesey St., 
New York.) $5.00 postpaid. 

This book is a combination and revision of 
the author’s “Corporate Organization” and 
“Corporate Management,” superseding those 
two important works. 


It is for the use of business men, corpora- 
tion officials, and attorneys. It gives in full 
detail the working procedure for forming cor- 
porations and managing them in accordance 
with legal requirements. It clearly explains 
what to do and how to do it. It covers every- 
thing required,—procedure in incorporating; 
framing the charter and by-laws; holding 
meetings; the rights, powers, and liabilities of 
stockholders, officers, and directors; transfer 
and issuance of stock, etc. 


In all these matters scores of working forms 
are needed. The collection of forms appended 
to this volume is probably the most complete 
available. It includes instruments of all kinds 
—charters, by-laws, stock certificates, calls 


—Prior 


for meetings, motions and resolutions, reports, 
resignations, certifications, etc. 

The book is adapted for use in any state in 
the Union. 

The present revision presents in a convenient 
and improved way the substance of the au- 
thor’s works on corporation procedure, and 
is certain to meet with the same cordial re- 
ception that was accorded the preceding edi- 
tions. 


“Important Federal Laws.’’ Compiled by 
John A. Lapp, LL.D. (B. F. Bowen & Co., 
711 Occidental Bldg., Indianapolis, Ind.) $6.00. 

The gradual extension of the powers of the 
Federal government during the last three 
decades has brought within the purview of 
congressional legislation many of the business 
and personal relations of our citizens. The 
need of general information concerning these 
laws is imperative. The ever-widening con- 
trol of interstate commerce, of the commodi- 
ties shipped, and of those engaged in such 
commerce, requires business men to refer 
frequently to the Federal statutes. And this 
is but one phase of the governmental activ- 
ities that now affect the ordinary affairs of 
men. 

To present in one volume all the Federal 
laws that the average lawyer or business man 
needs is the purpose of this work. It is an 
up-to-the minute compilation, containing such 
recent enactments as the rewritten income tax, 
corporation tax, and immigration laws, the 
Conscription Act, and other statutes passed by 
the recent special sessions of Congress. 

Among the important Federal acts included 
by the compiler we may mention the Federal 
Reserve Act, the Farm Loan Act, the Bank- 
ruptcy Act, the Tariff Law, the Workmen’s 
Compensation Act, the Employers’ Liability 
Acts, the Pure Food and Drug Act, the Anti 
Cocaine and Opium Acts, the Federal Liquor 
Laws, etc. 

A supplement will be issued in pamphlet 
form at the close of each session of Congress, 
showing changes made in the acts in this 
volume, and important new acts. 
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“Waiver Distributed among the Depart- 
ments, Election, Estoppel, Contract, Release.” 
By John S. Ewart, Rc. LL.D., with a Fore- 
word by Roscoe Pound, Ph.D., LL.D. (Har- 
— University Press, Cambridge, Mass.) 


The explanation of the somewhat curious 
title of the present volume, given by the au- 
thor, is that, although he commenced to write 
a book about “waiver,” he very soon ascer- 
tained that there was not enough “waiver” to 
write a book about. He found that nearly 
all cases of supposed “waiver” were refer- 
able to one or other of the well-defined de- 
partments of the law known as “election,” “es- 
toppel,” “contract,” “release.” “The word is 
used indefinitely,” states Mr. Ewart, “as a cov- 
er for vague, uncertain thought.” 

“Having previously looked into the case of 
that much-enduring word ‘estoppel,’” states 


Dean Pound in his admirable foreword, “Mr. ° 


Ewart now takes up another slippery word, 
worn smooth with overuse, and shows us ‘waiv- 
er’ as a pseudo-conception. . The declared 
will to effect a legal result, giten effect by the 
law, looks behind much that has been called 
‘waiver. Having no such general concep- 
tion, but only special conceptions of contract, 
release, and the like, with special requirements 
in the way of form or consideration, we have 
sought to add another special conception of 
vague content, with what success Mr. Ewart 
has well shown.” 


Recent Articles of 


Attorneys. 

“Efficiency in Law Office Organization.”— 
28 American Legal News, No. 6, p. 5. 

“How a Young Lawyer Can Attain Success. 
—28 American Legal News, No. 6, p. 19 

“The Lawyer and the Public.”—28 American 
Legal News, No. 6, p: 11. 

nks. 

“The Reserves Situation in the Federal Re- 
serve System.”—7 The American Economic Re- 
view, 

Constitutional Law. 

“Our Constitution and Its Makers.”—24 Case 
and Comment, 349. 

“Private Rights and Administrative Discre- 
tion.”—28 American Legal News, No. 8, p. 5. 

“The War and the Constitution.”—24 Case 
and Comment, 374. 

Courts. 

“The Court of Claims.”—28 American Legal 
News, No. 8, p. 25. 

Courts-martial. 

“The Administration of Military Justice at 
the United States Disciplinary Barracks, Fort 
Leavenworth, Kan.”—8 Journal of Criminal 
Law and Criminology, 420 
Credit. 

“Why the Credit System?—Its Develop- 
ae American Legal News, No. 6, p. 
1 


Criminal Law. 


“A Comparative Study of Feeble-Mindedness 
and Psychopathic Personality among Offend- 


Case and Comment 


“Party Organization and Machinery in 
Michigan since 1890." By Arthur Chester 
Millspaugh, Ph.D. (The Johns Hopkins Press, 
Baltimore.) 00. 


This is a study of political party organiza- 
tion, confined to a single state and covering a 
period of about a quarter of a century. The 
author shows the tendencies that are at work 
and discusses the effects of legislation. His 
careful and valuable treatise is based in part 
upon information contributed by numerous po- 
litical leaders by correspondence or in inter- 
views. The work contains chapters on Party 
Committees, Primaries and Conventions, Di- 
rect Primary Legislation, The Committee Sys- 
tem under Direct Primaries, Direct Nomina- 
tions in Operation, Campaign Management 
and Finance, and Conclusions. 

It would be well if similar studies in applied 
political science could be made, covering other 
states. 


Nims, Unfair Business Competition, 2d edi- 
tion, $10.00. 


Taylor's Due Process of Law, 1 Vol. $10.00. 


“The Government of the Philippine Islands: 
Its Development and Fundamentals. By 
George A. Malcolm, Dean of the College of 
Law, University of the Philippines. (The 
Lawyers Co-operative Publishing Company, 
Rochester, N. Y.) $5.00. 


Interest to Lawyers 


ers in Court.”—8 Journal of Criminal Law and 
Criminology, 428. 

“Organization of Psychopathic Work in the 
Criminal Courts..—8 Journal of Criminal 
Law and Criminology, 

“Some Needed Reforms in Criminal Pro- 
cedure.”—8 Journal of Criminal Law and 
Criminology, 325. 

“The Reform of Criminal Pleading in IIli- 
nois.”"—8 Journal of Criminal Law and Crim- 
inology, 337 
Georgia. 

“Some Early Laws of Georgia.”—24 Case 
and Comment, 

Gifts. 

“Specific Performance of a Gift.”—24 Case 
and Comment, 393. 

Incompetent Persons. 

“Organization of Psychopathic Work in the 
Criminal Courts.”—8 Journal of Criminal Law 
and Criminology, 

Martial Law. 

“Military Jurisdiction over Spies and Sym- 
pathizers.”—21 Law Notes, \ 

“The Need, Propriety, and Basis of Martial 
Law, with a Review of the Authorities (con- 
cluded).”—8 Journal of Criminal Law and 
Criminology, 

“United States v. Major General Andrew 
ee. .”"—24 Case and Comment, 363. 

aster and Servant. 

“Fall River Sliding Scale Experiment.”— 
The American Economic Review, 530. 








Municipal Corporations. 

“English Cities in War Times.”—6 National 
Municipal Review, 557. 

Negligence. 

“Liability of Householders for Injuries to 
Invitees.”—21 Law Notes, 108. 

Nuisances. 

“Pittsburgh Smoke Investigation.”"—6 Na- 
tional Municipal Review, 591. 

Partnership. 

“The Development of Partnership Law.”— 
24 Case and Comment, 367. 

Police Officers. 

“Legal Training for 
Case and Comment, 387. 
Public Service Corporations. 

“Early Problem in the Lumber Industry.’— 
7 The American Economic Review, 569. 
Seals. 

“The Use of Seals.”—24 Case and Comment, 
395, 

Selective-Draft Law. 

“The Constitutionality of the Selective-Draft 

Law.”—24 Case and Comment, 371. 


Police Officers.” —24 


Recent Articles of Interest to Lawyers 
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Shipping. 

“The War and Trans-Pacific Shipping.”—7 
The American Economic Review, 553. 
Smoke. 

“Pittsburgh Smoke Investigation."—6 Na- 
tional Municipal Review, 591. 

Specific Performance. 

“Specific Performance of a Gift.”—24 Case 

and Comment, 393. 


War. 

“English Cities in War Times.”—6 National 
Municipal Review, 557. 

“The War and the Constitution.”—24 Case 
and Comment, 374. 
Wills. 

“Set-off Clauses in Wills."—24 Case and 
Comment, 355. 
Witnesses. 

“Developing and Regulating Expert Testi- 
mony.”—24 Case and Comment, 381. 


SSS RT 


The Duty of Service 


Anyone who comes into the world and goes through it with the 
single idea that he is going to simply take care of himself, and 
make what money he can for himself and his family, is not a good 
citizen; and any member of the profession of law with the sole 
thought that he is going to get some money out of it, or get fame 
out of it, or get power out of it, is unworthy of his profession. We 
have entered that profession; we have enlisted in that army, and 
we must be loyal; but the law is not the end. It is not a fetish; 
it is not a god; it is not a sacrosanct that we must look at with awe 
and decline to touch. It is an instrumentality, simply an institution, 
to bring about the greater happiness and the broader life of the 
world. It is an essential institution. Without law there could be 
no liberty; without law no civilization; without law no literature, no 
art, no music, no justice, nothing that makes life worth living; and 
it is our duty through that instrumentality, that institution,—our 
loyalty to it,—that we so mold it, as far as we can, in substance and 
in procedure, that it shall fulfil its purpose and make the life of 
the world better; bring about peace; bring about justice; bring about 
prosperity; and make it in the end that desirable ideal,—that the 
law shall be such, by our efforts and our influence, that it shall 
be that thing that people shall do homage to; that the good citizen, 
however humble, however lowly, however unfortunate, shall feel . 
its beneficence; and the bad citizen, however strong and arrogant, 
shall feel its power.—Hon. Lucilius A. Emery before Maine State 
Bar Association. 
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A Record of Bench and Bar 


Hon. George A. Malcom 


_ Associate Justice Philippine Supreme Court 


HE recent appointment of Hon. 

George A. Malcolm to the bench of 
the supreme court of the Philippines is 
a promotion earned by efficient service 
and indefatigable work. As dean of the 
College of Law, University of the Phil- 
ippines, Justice Malcolm contributed 
greatly to the growth and development 
of the school. In addition to acting as 
dean he was professor of public law. 
While assistant attorney general he pre- 
pared some of the most important opin- 
ions that have been given by that depart- 
ment. He has also superintended the 
compilation of codes and special laws, 
and is the author of a treatise on “The 
Government of the Philippine Islands; 
Its Development and Fundamentals,” 
which was published last year. 

Justice Malcolm has shown himself 
to be an admirable administrator, an 
earnest student, and a man of progres- 
sive views. It is anticipated that he will 
distinguish himself as a member of the 
high tribunal to which he has been chos- 
en,—a tribunal which has been in exist- 
ence for 300 years and which has final 
jurisdiction over 8,000,000 of people. 
_ This position Justice Malcolm has at- 
tained at the early age of thirty-five 
years. 


A banquet was given in his honor on 
the evening of July 7, 1917, by about a 
hundred students of the College of Law. 
At this time, as retiring dean, he delivered 
a farewell address, from which we quote 
the following paragraphs disclosing his 
conception of the duties of the judiciary: 

“However able our judiciary, one must 
frankly admit that there is widespread 
and popular dissatisfaction with the ad- 
ministration of justice. Fortunately, it 
is much more evident in other countries 
than here. Meeting this situation square- 
ly is the duty of all, especially of the ju- 
diciary itself. 

“The first criticism which is presented 
is disapproval of the law’s delay. How 
can justice be expedited? The legislature 
can help by the enactment of, short prac- 
tice acts, and by limiting appeal. Lawyers 
and judges can help by avoiding or pro- 
hibiting technical delay. How can the 
supreme court of the Philippine Islands 
assist ? 

“The supreme court is called upon to 
decide about one thousand cases annually. 
This, with the incidental motions, if 
every case is to be discussed, authorities 
are to be exhausted, and polished opin- 
ions are to be turned out, places an intol- 
erable burden on the court. 
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Judges and Lawyers 513 


“Many times, even against the com- 
plaint of attorneys, a case which involves 
no new principle can be resolved as af- 
firmed, modified, or revised without opin- 
ion. Or it may be that the decision of 
the trial court is worthy to be copied 
without comment, or that there is an- 
other opinion on all fours. In any of 
these instances, I find nothing to be 
gained in restating facts or princi- 
ciples or in endeavoring to 
demonstrate axioms of the 
law. Only the vanity of 
the writer of the ju- 
dicial masterpiece is 
flattered, and the 
pocket of the pa- 
per manufac- 
turer is bene- 
fited. The su- 
preme court 
under Am- 
erican inno- 
vation is not 
permitted to 
hand down 
oral opin- 
ions. But 
it is not cer- 
tain but 
what under J 
the English } 
system, which } 
permits of a 
case to be ar- 
gued in the ¥ 
morning, and de- ¥ 
cision to be deliv- 
ered in the after- 
noon, justice is ac- ¥ 
complished just as 
nearly as under our 
system, wherein attor- 
neys make long oral ar- “WY 
guments and submit extend- 
ed briefs, the court discusses the 
case thoroughly, and then, perhaps 
months or years afterwards, an exhaus- 
tive opinion and judgment is handed 
down. Lord Coke says in a quotation 
from his reports followed by our Su- 
preme Court: “If judges should set down 
the reasons and causes of their judg- 
ments within every record, that immense 
labor should withdraw them from the 
necessiry service of the commonwealth, 





























and their records should grow to be like 
elephantini libri, of infinite length and, 
in mine opinion, lose some of their pres- 
ent authority and reverence; and this is 
worthy for learned and grave men to 
imitate.” And in England the judiciary 
enjoys a greater prestige than in the Unit- 
ed States or the Philippines. 
“Again I see nothing to be gained in 
long dissenting opinions. Such 
oe opinions merely serve to 
. make the law uncertain. 
_ Ordinarily they are 
only an outlet to re- 
lieve the feelings 
of the judge who 
has failed to 
convince his 
colleagues, 
and who by 
this means 
let the public 
know in iron- 
ic, but al- 
ways per- 
fectly cour- 
}teous judi- 
ficial lan- 
| guage, ex- 
} actly what 
| his opinion 
of the mental 
caliber of his 
associates is. 
¥ The idea of 
/ the dissenter is 
Y about that 
f which Franklin 
once expressed of 
Adams, that he 
r ‘was an honest man, 
often a wise one, but 
sometimes wholly out of 
his senses. a» oe 
cluttering of opinions with ci- 
tations and authorities does not 
appeal to me. The reports are now so nu- 
merous that he is indeed a poor lawyer 
who cannot cite a case to substantiate his 
theory. An all too common practice is for 
briefs to include a quotation from an en- 
cyclopedia with a long list of citations ap- 
pended, most of which are found on in- 
vestigation to be not in point. Now, I 
have the greatest admiration for the com- 
mon law. I believe ordinarily in the doc- 
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trine of ‘stare decisis, for it means legal 
stability. But there is the danger of lazy 
and mechanical imitation. I always want 
to be assured that the reasoning of the 
precedent is sound and that it is applica- 
ble to existing conditions. The law is 
progressing like all sciences. It has a 
social concept which not long ago was 
lacking. It must meet the new and com- 
plex conditions of a changing civilization. 
It is a forward-looking law, while prece- 
dents look backward. Throughout it 
there runs a legal philosophy which aims 
at a humane law leading to the goal of 
justice. Usually law and justice coin- 


cide, but if they disagree, then I would 
forget the law and do justice. “The car- 
dinal principles of justice,’ the United 
States Supreme Court said in Holden v. 
Hardy, ‘are immutable.’ Because of hu- 
man imperfections, justice is difficult 
enough to attain. It should not be made 
more so by an inflexible and blind law. 
“The judiciary cannot shut its eyes to 
what is going on in the world about. It 
cannot go into monastic seclusion and 
accomplish practical justice. The study 
of men is as complicated and is as im- 
portant as the study of books.” 


Judge Nahum Morrill 


At the Time of His Death the Oldest Member of the 
Bar in Maine 


I N AUBURN, Maine, on March 3, 
1917, there died in the ninety-eighth 
year of his age, Nahum Morrill, who was 
the oldest member of the bar in Maine. 

Judge George C. Wing, president of 
the Bar Association of Androscoggin 
County, in conveying official informa- 
tion to the court of Judge Morrill’s death, 
spoke in part as follows: 

“Judge Nahum Morrill was born at 
Limerick, Maine, October 3, 1819, and 
was the son of Colonel John A. Morrill 
of that town, a man of distinction. He 
was educated at Limerick academy, Kim- 
ball Union academy, Meriden village, 
New Hampshire, and was one year in 
Dartmouth college. His law studies were 
prosecuted in the office of his uncle, Hon. 
Moses McDonald of Limerick, Samuel 
Bradley, Esq., of Hollis, and Hon. John 
McDonald of Bangor, and he was ad- 
mitted to the bar in Piscataquis county 
in the district court on the 4th day of 
March, 1842. 

“Judge Morrill very early took a prom- 
inent place in business, in society, and 
in the legal profession. In 1854 he was 
appointed by Governor William G. Cros- 
by as the first judge of probate for An- 
droscoggin county, and the early records 
of the probate court ,bear testimony to 
his careful attention to details and his 


purpose to have the office conducted 
along the best lines then used in probate 
courts. When judges of probate were 
made elective, Judge Morrill declined to 
be a candidate and turned his whole 
attention to the practice of his pro- 
fession. In 1864 he was appointed 
provost marshal of the second district 
of Maine, and held that office until thé 
close of the Civil War, receiving an 
honorable discharge October 31, 1865. 
Provost Marshal General Frye wrote 
him a personal letter which I hope is 
still in existence, expressing his gratifica- 
tion at the manner in which the office 
had been conducted and the absolute ac- 
curacy of all accounts connected there- 
with. He was a member of the bar of 
the United States district and circuit 
courts, and during his long practice 
heard many cases that were submitted 
to him by agreement of parties as au- 
ditor, referee, etc., both in suits at law 
and in equity. He was for many years 
president of the board of trustees of the 
Edward Little Institute, and was the 
unanimous choice of the Androscoggin 
bar as its president, and continued to 
hold that position for many years, his 
successor only being named after he had 
positively declined the further use of his 
name. 
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“Judge Morrill was married April 30, 
1850 to Anna I. Littlefield of Wells, a 
woman of great refinement, education, 
and culture. The history of Judge Mor- 
rill is the history of Auburn. When he 
came here what is now the shire town of 
a county, incorporated long after he set- 
tled here, with the 
county buildings, 
its public buildings, 
its homes, its busy 
manufactories and 
industries, — al] 
have grown out 
of the very small 
hamlet then exist- 
ing, and during all 
the long years of 
his eventful life he 
was identified with 
the best interests 
of Auburn, not 
only in a business 
way, but in every 
moral, educational, 
and religious en- 
deavor. He was 
generous of his 
time, his knowl- 
edge, and experi- 
ence. He had 
partners during his 
practice, the first 
being Judge Ed- 
ward T. Little, lat- 
er Thomas Amory 
Deblois Fessenden, 
Stetson L. Hill, Thomas H. Haskell, lat- 
er a judge of this court, and from 1870 
to 1876 inclusive—six years— I was his 
partner. In the later seventies his firm 
was N. & J. A. Morrill, the junior part- 
ner being our present judge of probate. 
Judge Nahum Morrill was a Christian 
gentleman, a constant attendant and gen- 
erous contributor to the High Street Con- 
gregational Church, prominent in Odd 
Fellowship and in a word was identified 
with every interest in Auburn. 

“He was a painstaking lawyer. He 
practised his profession in an honorable 
manner, on an elevated plane, gaining 
and retaining the confidence of the bar 
and the court. He was unassuming in 
his ways. He did not live for show or 
to denote importance of his life. He 





NAHUM MORRILL. 


was always and distinctively a kind soul, 
a broad-minded and hopeful man who 
understood the trials, appreciated the 
temptations, sympathized with the sor- 
rowing, and rejoiced with the pleasures 
of those with whom he came in contact. 
He guarded with great care the interests 
of his clients and 
tae was always indus- 
trious, persistent, 
and _s persevering. 
“The bar of this 
county owes to 
Judge Morrill more 
than to any one 
man the high qual- 
ity and standing of 
its _ practitioners. 
His deportment in 
court was ideal. 
His papers were 
always _ carefully 
and neatly drawn, 
and the precedents 
which were handed 
down through him, 
and through men 
who were engaged 
with him in the 
practice of his pro- 
fession, have cre- 
ated a standard of 
excellence that is 
not excelled in any 
county in Maine.” 
Said Mr. Wallace 
H. White: “I en- 
tered the law office of Frye & Cotton 
as a student in the fall of 1869, and 
shortly after that, Mr. Frye having been 
elected to Congress, Mr. Morrill was fre- 
quently called in to assist Mr. Cotton in 
the trial of cases in court, and to advise 
and counsel with Mr. Cotton upon im- 
portant legal matters. 

“The impression I received at that 
time of the breadth, accuracy, and 
minuteness of Mr. Morrill’s knowledge 
of the law has never left me. While he 
was a strong trial lawyer, it is perhaps 
fair to say that he was conspicuous as a 
safe and sound adviser of his clients in 
all their business relations. It is un- 
necessary, however, for me to dwell upon 
his career as a lawyer. His high stand- 
ing as a lawyer and his worthy reputa- 
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tion as a citizen were firmly established 
long years ago. We who have come 
after him cannot add to or detract from 
the honor or credit which rightfully be- 
longs to him, but we can be inspired by 
a life of such high ideals and encour- 
aged to emulate his example. 

“T have spoken of my first acquaint- 
ance with him, and it brings to mind my 
recollection of the kindly interest which 
he manifested in the younger members 
of the bar. While a busy man himself, 
he was willing to help others, and par- 
ticularly the younger members of the 
bar who were just starting out in the 
practice of law, and I well remember 
how, in his talks in those days, he always 
maintained a lofty standard of profes- 
sional propriety. . 

Mr. William H. Newell said: 

In later years the better I 
knew him the greater was my respect 
for his sterling qualities, and his broad 
and progressive manhood. He was ge- 
nial to meet, of kindly disposition, a good 
friend, and an honorable opponent. He 
was public-spirited and took more than a 
passing interest in public affairs. He 
was an attorney of the old school, learned 
in law, careful in its administration, safe 
and conservative in its practice; he occu- 
pied an enviable position at the bar, and, 
in his intercourse with the profession and 
the public, kept constantly in view the 
ethics of the profession. . . 

Mr. Tascus Atwood spoke as ; follows: 

“Longfellow, in his beautiful poem, 
Morituri Salutamus, after recounting the 
wonderful achievements accomplished by 
men in advanced years, then uses the 
following language : 


“*These are indeed exceptions, but they show 
How far the gulf stream of our youth may 
flow, 
Into the arctic regions of our lives, _ 
Where little else than life itself survives.’ 


“Judge Morrill was in the active prac- 
tice of law up to about the ninetieth year 
of his age, a wonderful achievement 
and paralleled but by few in the profes- 
sion. Very fitting words have been ex- 
pressed by those who have preceded me, 
recounting his abilities and successes as 
a lawyer, but having been next-door 
neighbor to the judge for the last twenty- 
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four years I feel to speak more of him 
as a man than as a member of our pro- 
fession. The judge was a very affable 
and genial man. He was in no sense an 
aristocrat. He greeted the humblest citi- 
zen with the same cheery voice and pleas- 
ant smile that he used in addressing those 
in the so-called higher walks of life. He 
was a good mixer. He recognized the 
merit of the man in humble circum- 
stances. He was not too proud in his 
early days to be a member of the fire 
company. His natural deference to oth- 
ers was not of the cultivated order, but 
was innate. It was born in him to be po- 
lite. He will be greatly missed on the 


streets of Auburn, where all delighted to 
and 


greet him receive his 
ings. . 
Said Mr. Frank A. Morey: 

It means much for a man by 
the power of his intellect and ability in 
a certain line to hold attention and be 
remembered for a hundred years and 
more, and Judge Morrill, dying as he 
did, long past ninety, will certainly live 
in the memory of men for a hundred 
years. Already men remember him for 
seventy years, and certainly his memory 
will not pass from men in the next 
twenty-five years. 

“TI knew him but little, but it must have 
been an intense satisfaction for him to 
have gone down the westward slope to- 
wards the setting sun, resting from his 
legal battles and active cares of life, with 
a mind of high culture and intellect way 
beyond that of ordinary keenness, en- 
riched by much study and thought, his 
mind a veritable storehouse of knowl- 
edge, to live on and to see the changes 
take place in the world. 

“He lived during the time of the great- 
est developments in the world’s history, 
empires came and went in his lifetime, 
changes occurred in the government of 
different countries, great and mighty 
changes in our own country and its gov- 
ernment took place, and he observed all 
the wonders of modern science, and the 
great things that came to the aid of man- 
kind in the last fifty years. 

“He lived to see his family grow, his 
sons not only to come to mature man- 
hood, but to hold high positions in the 
community and to be greatly respected 


greet- 
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and to possess the high attainments of 
legal culture and knowledge. which he 
possessed. Nothing to mar his declining 
years, ripe in knowledge, of high moral 
tone and purposes, standing for the best 
in the community, an honor to the city 
in which he lived and to the Andros- 
coggin bar of which he was president for 
so many years; he has passed over out 
into the twilight and beyond. He died 
a Christian gentleman. 

“‘For him the day has come, not gone, 

The sun has risen, not set, 

His life is now beyond 

The reach of hope or pain 

Not ended, but begun.’” 

Mr. Justice King, after appropriate re- 
marks, accepted the bar association reso- 
lutions and directed that they be made a 
part of the records of the court. 


Death of Ex-Postmaster General 
Dickinson 


Don M. Dickinson, Postmaster General 
under President Cleveland, died at his 
home in Trenton, a suburb of Detroit on 
October 15. He had been in poor health 
for three years. 

Mr. Dickinson was born at Port On- 
tario, N. Y., January 17, 1846, but was 
taken by his father to live in Michigan in 
1848. Graduating from the University 
of Michigan in 1867, he began to prac- 
tise law, soon achieving national repu- 
tation for his legal and oratorical ability. 

Entering politics in 1872, Mr. Dick- 
inson became chairman of the Michi- 
gan state Democratic committee in 1876, 
and conducted the campaign for Tilden 
in that state. He was chosen member of 
the Democratic national committee for 
Michigan in 1880 and served in that posi- 
tion until 1885. 

In the election of 1892 he was chair- 
man of the Democratic national cam- 
paign committee. 

In 1888 the transfer of William F. 
Vilas, the Democratic leader of Wiscon- 
sin, to the Department of the Interior left 
the Postmaster Generalship open, and it 
was offered to Mr. Dickinson. When 
Mr. Cleveland began his second term, in 
1893, he desired Mr. Dickinson to enter 
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his second cabinet, but Mr. Dickinson 
declined. He was recalled to service, 
however, in his legal capacity, in 1896, 
when he was senior counsel for the 
United States before the international 
high commission on the Bering Sea 
claims. As such he had to defend the 
position adopted by Secretary Blaine, of 
the state department, four years before. 
Mr. Dickinson’s moderation had much to 
do with the settlement of the vexing 
problem of seal fisheries; for although 
the position of the United States was not 
sustained, a plan was framed under 
which Great Britain and America have 
operated without conflict ever since. 

Mr. Dickinson was the American mem- 
ber of the court of arbitration in 1902 
to adjust a controversy between the Unit- 
ed States and the Republic of San Salva- 
dor, arising from a claim against the Cen- 
tral American republic presented by an 
American company which had a conces- 
sion for the collection of port duties in 
San Salvador. The commission, which 
included among its members also a resi- 
dent of San Salvador and was headed by 
a Canadian jurist, decided against San 
Salvador. 

For several years he had lived in re- 
tirement, respected for his integrity of 
mind and honored for his patriotic devo- 
tion to the interests of his country. 


Decease of Concord Lawyer 

Samuel C. Eastman, a prominent law- 
yer, business man, and public official of 
Concord, N. H., died at his home in that 
city on August 31, at the age of 80. In 
1883 he was elected to the New Hamp- 
shire house of representatives as a 
Republican, and in 1893 was the speaker 
of the house. 

For twelve years he was a member of 
the Concord board of education and dur- 
ing the same years was city treasurer. 
He was a member of the committee on 
the Louisiana Purchase Exposition, and 
in 1904 was a delegate to the Universal 
Congress of Lawyers and Jurists, held in 
St. Louis. He was president of the cele- 
bration of the 150th anniversary of the 
Concord charter, in 1915. 


& & & 





A sheaf of gleanings culled from wayside nooks. 


Odd Trench Wills. The “last will 
and testament,” which the British private 
frequently writes into the little army 
“Pay Book” that he carries with him 
wherever he goes, is an interesting study. 
Wills made in the trenches are legal with- 
out witnesses, and the soldier’s own sig- 
nature is all that is required to make such 
a will acceptable to the courts. Even if 
the signature is lacking, the will may still 
be accepted if there is evidence as to the 
handwriting or intention of the testator. 
In every case the War Office authorities 
make every effort to carry out the 


soldier’s wishes, however crudely they 
are expressed, or however fantastic they 
may be. 
Many of 
Tommy Atkins’s characteristic touch of 


these trench wills have 
humor. Some are in dialect, some in 
phonetic spelling. Several have been in 
cipher, solution of which has taxed the 
War Office experts. Occasionally they 
leave purely imaginary possessions to in- 
stitutions of fictitious persons. Here is 
a will in rhyme which was written while 
the soldier was on duty at a “listening 
post” in No Man’s Land: 


I haven’t a sweetheart, I haven’t a mother, 
I’ve only one sister, not even a brother; 

My sister, Susan, is all I’ve got, 

So of aught that’s mine she can have the lot. 


This will went through the courts with- 
out question, despite its unusual form. 
Another will in rhyme, leaving the 
money to the “first comer,” is the fol- 
lowing : 

Whoever first sets eyes on this 

Gets everything I leave, 


For my kith and kin are dead and gone, 
And I’ve not a friend to grieve. 


There’s a tidy bit in the bank you'll find, 

And my army pay, though small, 

So, stranger, breathe one sigh for me, 

You’re welcome to it all. 

This will was forwarded to England 
by the young sergeant who found it, and 
he shortly afterwards received notifica- 
tion that the “tidy bit,” which turned 
out to be a substantial sum of money, had 
been deposited to his account. 

Still another will in rhyme was written 
by a private who had been cut off from 
his comrades for three days, without 
food or water, and probably without 
sleep for the greater part of that time, 
until the greatest desire in life seemed 
to him to get a big drink. It was as 
follows : 

If I’m knocked out by bullet or bomb 

When over the top we go, 

A gallon of beer I leave to Tom, 

Another to squint-eyed Joe. 

We've borne the worst of a soldier’s thirst 

Through days and nights of woe; 

Give my dad the rest—but if I go west 

There’s a drink for Tom and Joe. 

There was some difficulty in carrying 
out this bequest, owing to the fact that 
half the men in the company insisted they 
have been called “Tom” and “Joe” by the 
testator, and the whole estate was finally 
turned over to the father, it being left to 
him to carry out the “2-gallons clause” 
as he should see fit. 


A Buried Treasure. The foregoing 
item, entitled, “Odd Trench Wills,” may 
be supplemented by the following lines, 
written in humorous vein, in which the 
author sees in fancy: 

A soldier of Utah lay dying on the Marne; 


He was thinking of his old home, 
The woodshed and the barn; 
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But a comrade stood beside him 
As his lifeblood ebbed away, 

And above the roar of battle 
He stooped to hear him say: 

“T’ve a secret I must tell you; 
When the cruel war is o’er, 

You will find a buried treasure 
Underneath the woodshed floor, 

It has lain there safely hidden 
Since Utah went bone-dry, 

Tell my folks I died a hero,— 
Then go cop the jug of rye.” 

—Gorg Gorgison. 


Humors of the Draft. The examin- 
ing board of the Bangor, Maine, draft 
district received the following letter from 
an American notified to appear: “Thank- 
ing you for your favor asking me to re- 
port for examination, I wish to say that 
after careful consideration I have decided 
not to enter the national army at this 
time.” 


Almost as good is the claim that he was 
the “sole meal ticket of his wife’s ma,” 
by virtue of which one young man 
claimed exemption from selective service 
when examined before a Detroit board. 


A Claim and a Counterclaim. The 
people of a western city suffered from 
the escape of the animals from a travel- 
ing menagerie and circus. A giraffe, 
frantic with hunger, thrust his head into 
the second-story window of an apart- 
ment house, and placed in process of 
deglutition a pan of hot fried doughnuts. 
The trespass brought its own punish- 
ment to the giraffe, for the poor animal 
required the services of two of the cir- 
cus attendants with hot blankets and a 
bucket of castor oil all the next night. 

Two lawsuits, involving great consti- 
tutional questions, have resulted. Under 
a state law which prohibits the placing 
of food containing poisonous or deleter- 
ious substances where animals can find it, 
the circus owner has sued the doughnut 
maker for damages to the giraffe, and the 
doughnut maker has sued the circus man 
for trespass quare clausum fregit for 
breaking into his house and seizing the 
fried doughnuts and making away with 
them. The giraffe was proceeding under 
the initiative, and the doughnut proprie- 
tor under the referendum. 


Local counsel, learned in the law, are 
said to have taken the case for their fel- 
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low citizen for a fee payable in dough- 
nuts. 

The circus man, it is rumored, has had 
a difficulty in procuring the services of a 
competent lawyer. He has offered the 
giraffe, two hyenas, and an African jack- 
ass as a retainer, but the lawyer wants a 
deer and a mountain sheep, or something 
that he can kill and eat. 


The Retort Courteous. Tom Vance 
of Olympia, Washington, son of Gover- 
nor Vance of North Carolina, is known 
as a great trial lawyer, and famous as a 
court-room wit. Woe be to the novice 
who gets “fresh” at the expense of the 
grizzled old warrior, as the following re- 
cent incident well illustrates. 

A young prosecuting attorney, whom 
we will call Smith because that is not his 
name, was wildly haranguing the jury 
after the close of the defendant’s argu- 
ment, and in reply to a rather caustic crit- 
icism, said: 

“Gentlemen, Mr. Vance has just told 
you that this is one of the most unusual 
prosecutions, one of the most peculiar 
cases, that he has ever known. Gentle- 
men, Mr. Vance made that same state- 
ment the last time he was defending and 
I was prosecuting. He made it the time 
before that. During the whole year that 
I have been prosecuting attorney, Mr. 
Vance has defended many persons 
charged with crime, and in each and 
every case he has told the jury that that 
particular prosecution was the strangest 
case he had known in all his experience. 
They are all strange and unreasonable 
prosecutions, gentlemen, and none of 
them, according to Mr. Vance, should 
ever have been brought. 

“Now, gentlemen, what Mr. Vance 
was really trying to tell you a little while 
ago is simply that the prosecuting attor- 
ney is just a plain d—d fool.” 

Mr. Vance, breaking in: “I was just 
as courteous as I could be about it, Mr. 
Smith. 


State v. Smith. Along in the 70’s the 
farmers of Kansas were having a hard 
struggle against grasshoppers and drouth, 
and were compelled to borrow money on 
chattel mortgages from the local banks, 
the usual rate of interest being 3 per cent 
per month. 
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The statutes of Kansas provided that 
the sale of mortgaged property without 
the consent of the mortgagee where the 
value was over $20 was grand larceny. 

In a case tried before Judge Wilson as 
district judge in Republic county, Smith 
was being prosecuted under this statute 
on a complaint made by a local banker 
for having sold a horse he had mortgaged 
to the bank, to neighbor Jones. Judge 
Wilson instructed the jury that an intent 
to defraud the bank must be shown be- 
fore there could be a conviction. 

Sorghum cane was the only thing that 
would grow in those days in spite of 
grasshoppers and drouth, and was made 
into syrup and used by the farmers in 
place of sugar and molasses, which the 
farmers were unable to buy. The farm- 
ers were called “Sorghum Lappers,” and 
for short were generally called “Lap- 
pers,” this term being a synonym of the 
term “Hayseed.” 

L. W. Borton, a local attorney, report- 
ed the case as follows: 


“State v. Smith. 
The Lapper tired and poor 
Sees B-A-N-K in letters of gold over the 
door, 
He enters, and his soul is his own no more; 
His body, breeches, wife, and dog 
Upon the altar of 3 per cent are tossed; 
Time rolls on and all is lost. 
But now comes Judge Wilson with healing on 
his wings 
And says the ‘Lapper’ can’t be rent, 
Unless old Shylock prove intent.” 


An Important Point. 


In a New Eng- 
land court room one afternoon in late 
spring there was a scene of great excite- 


ment. A witness had testified that he 
saw the defendant “splittin’ up rails” a 
few hours before the occurrence of the 
accident for which the defendant was 
supposed to be responsible. 

“What did he say he was going to do 
with the rails? ” asked the counsel, fixing 
the wandering eye of the witness with 
his stern gaze. 

Before the witness could answer, the 
defendant’s counsel was on his feet, in- 
sisting that the question was not allow- 
able. A prolonged wrangle ensued. Va- 
rious high authorities for and against the 
admission of the question were consulted 
and quoted. 

Meanwhile the witness shifted from 
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one leg to the other, and gave vent to sev- 
eral prodigious. yawns. Once he was 
heard to mutter that “ ‘twas awful hot,” 
but aside from that he made no remarks. 
As the controversy raged higher and 
higher something resembling a_ smile 
passed across his face once or twice, but 
quickly vanished. 

At last the court ruled that the ques- 
tion must be allowed, and while the de- 
fendant’s counsel, exhausted with rage, 
leaned back in his chair and mopped his 
forehead, the query was once more put: 

“What did the defendant say he was 
going to do with those rails?” 

“Nawthin’,’ drawled the witness. “I 
was drivin’ mv niece in law to ketch the 
train, when I see him. An’ now, if it 
aint unconstitootional, I’d like to set 
down, for my legs is about gin out.” 

Amid uproarious merriment his re- 
quest was granted. 


The Wisdom of Lawyers. Judges and 
lawyers have contributed a liberal share 
to the stock of popular sayings. 

It is Francis Bacon who speaks of mat- 
ters that “come home to men’s business 
and bosom,” who lays down the axiom 
that “knowledge is power,” and who ut- 
ters that solemn warning to enamored 
benedicts, “He that hath a wife and chil- 
dren hath given hostages to fortune.” 

We have the high authority of Sir Ed- 
ward Coke for declaring that “corpora- 
tions have no souls,” and that “a man’s 
house is his castle.” 

The expression, “An accident of an ac- 
cident,” is borrowed from Lord Thurlow. 
“The greatest happiness of the greatest 
number” occurs in Bentham, but as an 
acknowledged translation from the ju- 
rist Beccaria. 

It is John Selden who suggests that by 
throwing a straw into the air one may see 
the way of the wind. 

Mackintosh first used the phrase, “A 
wise and masterly inactivity.” “The 
schoolmaster is abroad” is from a speech 
by Lord Brougham. 

In the familiar phrase, “A delusion, a 
mockery, and a snare,” there is a certain 
Biblical ring, which has sometimes led to 
its being quoted as from one or other of 
the Hebrew prophets; the words are, in 
fact, an extract from the judgment of 
Lord Denman at the trial of O’Connell. 





“E’en grim-visaged Law_can smooth his wrinkled front and smile.” 


Beat it towards Pawnshop. 
“Here! 
from?” 

Tramp: “I didn’t steal it. A lady up 
the street gave it to me and told me to 
beat it.”—Boston Transcript. 


Legal Wit. A lawyer was walking in- 
to court recently with his length of arm 
taxed to hold a pile of law books. 

To him said a friend, pointing to his 
books : 

“Why, I thought you carried all that 
stuff in your head.” 

“So I do,” quickly replied the learned 
counsel, with a knowing wink. “These 
are for the judges.” 


The Shoes? 
days.” 

“He stole a pair of shoes an’ dey 
pinched him.”—Boston Transcript. 


Cop: 
Where did you steal that rug 


“Where’s Swipsey dese 


He Won. The magistrate: “This lady 
says that you tried to speak to her at the 
railway station.” 

The accused: “It was a mistake. I 
was looking for my wife’s young niece, 
whom I'd never seen, but who’d been de- 
scribed to me as a handsome blond lady 
with classic features, fine complexion, 
perfect figure, beautifully dressed, and— 

The complaining witness: “I don’t 
care to prosecute the gentleman. Any 
one might have made’the same mistake.” 
—Pittsburgh Chronicle-Telegraph. 


Mistaken. “He’s a dirthy, mane little 
wretch, yer Honor; a low—” 
Magistrate: “Silence, witness!” 
“Well, yer Honor, it’s the truth.” 
“Doesn’t matter. We want none of it 
here.”—London Telegraph. 


To the Limit. Casey: “When ye’re 
licked in a foight ye ought to say ye’ve 
had enough.” Dolan: “Shure if Oi can 
spake at all Oi’m not licked yet.’”—Bos- 
ton Transcript. 


The Silver Lining. Pale, but never- 
theless smiling contentedly, Mrs. Levin- 
ski entered her lawyer’s office. Taking 
the chair beside the desk, she said, “I’ve 
had another accident, Mr. Berg. Last 
night I slipped on the sidewalk downtown 
and got hurt. The doctor says I ought to 
have damages.” , 

“Why, Mrs. Levinski,” exclaimed the 
lawyer, “isn’t this the third accident with- 
in a month?” 

“Yes,” she replied proudly, “ain’t I 
lucky ?””—Youth’s Companion. 


Majesty of the Law. “You’re under 
arrest,” exclaimed the officer with chin 
whiskers, as he stopped the automobile. 

“What for?” inquired Mr. Chuggins. 

“T haven’t made up my mind yet. I'll 
just look over your lights an’ your license 
an’ your numbers an’ so forth. I know 
I can get you for somethin’.”—Washing- 
ton Evening Star. 


Reason Enough. “Your Honor,” said 
the solicitor for the defense, “I wish to 
prove by this question that the witness is 
a man of quarrelsome disposition, hard 
to get along with, and on bad terms with 
his neighbors.” “Now, sir,” he contin- 
ued, turning again to the witness, “I’d 
like to know whose farm is next to 

ours ?” 

“Well,” answered the witness, “there’s 
the Billings’ farm, and the-——” 

“Stop there. One at a time. Are you 
on friendly terms with Mr. Billings?” 
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“T can’t say I am.” 

“Are you even on speaking terms with 
him ?” 

“No, sir.” 

“Whose fault is it ?” 

“It’s his fault, I reckon.” 

“Oh, yes; it’s his fault, you reckon. 
How long has it been since you have 
spoken to him?” 

“About fourteen years, as near as I 
can remember.” 

“Now, sir, I want you to tell this jury 
why you have not spoken to Mr. Bill- 
ings for fourteen years.” 

“Gentlemen,” said the witness, turn- 
ing to the jury, “the reason why I 
haven’t spoken to Mr. Billings for four- 
teen years is because that’s the length of 
time he’s been dead.”—Rochester Times. 


Escaped. “Do tell me, major,” said 
Mrs. Gusher, “did you ever fall into the 
hands of the enemy in any of your en- 
gagements ?”’ 

“Oh, yes,” replied the gallant major, 
“but I escaped shortly afterward through 
the divorce court.”—Boston Transcript. 


In a Suffrage State. Lawyer: “Don’t 
worry ; the jury will disagree.” 

Prisoner: “Are you sure of it?” 

Lawyer: “Certain. Two of the jurors 
are man and wife.’—Wichita (Kan.) 
Beacon. 


Too Bad. 
here?” 

“Going to church.” 

“Going to church?” 

“Yes. When the cops was chasin’ me 
I dodged into church and hid, but they 
found me.’’—Chicago News. 


“And what brought you 


Case and Comment 


From out the Skies. Joe Flaherty, 
the tallest prisoner who ever fell into the 
hands of the local authorities, was ar- 
rested by Policeman Tom Edmunds, the 
shortest man on the force, after Flaherty 
is alleged to have accosted a number of 
women with whom he came in contact 
while pursuing an alcoholic course along 
Park avenue. 

Edmunds caught sight of the offender 
about a block away and gave chase. 

“You’re pinched,” he yelled up to his 
captive. 

“Well, leave go of my knees and reach 
up and take my hand,” hiccoughed Fla- 
herty.—Anaconda Standard. 


Sat upon the Lawyer. A late police 
magistrate was a most painstaking judge 
in all his cases, and in important ones it 
was his custom to defer summing up un- 
til the next sitting of the court. On one 
occasion he gave an exhaustive decision 
on a case, after which the lawyer for the 
plaintiff rose and questioned it. 

“Pardon me,” said his worship, “I 
cannot allow you to reopen this case aft- 
er I have given my decisive decision. I 
may be wrong, but that is my opinion.” 

The lawyer quickly replied: 

“Then, your worship, I know it is no 
use my knocking my head against a brick 
wall. I suppose I must sit down.” 

The magistrate adjusted his eyeglasses 
and looking sarcastically at the lawyer, 
said: “Sir, I know it is no use you knock- 
ing your head against a brick wall; but I 
may add that I know of no one who could 
perform such an operation with less in- 
jury to himself than you.” 





